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	1. 
	…Confederation of British Industry….
	General Comment
	CBI RESPONSE TO EIOPA’S DRAFT RESPONSE TO CALL FOR ADVICE ON THE REIVEW OF DIRECTIVE 2003/41/EC: SCOPE, CROSS-BORDER ACTIVITY, PRUDENTIAL REGULATION AND GOVERNANCE

1.
The CBI welcomes this opportunity to provide initial comments on EIOPA’s draft response to the European Commission’s call for advice on the review of the 2003 IORP Directive. The CBI is the premier lobbying organisation for UK business on national and international issues. We work with the UK government, international legislators and policymakers to help UK businesses compete effectively.

2.
In our response last year to the European Commission’s green paper on pensions, we set out that CBI members do not believe that a review of the IORP Directive is necessary. With 84 per cent of Europeans having no experience of working in another member state and three quarters not envisaging doing so, it is clear that the demand and need for cross-border schemes is very limited. Burdening the vast majority of schemes operating at national level with more regulation just to encourage a handful of cross-border schemes is seriously misguided policy-making. Between 2007 and 2010 the number of cross-border schemes rose, from 48 to 78. This shows that where demand exists the current Directive has sufficed. The Commission acknowledged this in its report on implementation of the Directive in April 2009. It also agreed with the conclusions of CEIOPS Occupational Pensions Committee (OPC) that there was no need for a change in the legislation. 

3.
In last year’s green paper and in this call for advice, the barriers to cross-border activity are stated as being the result of regulatory differences and legal uncertainties in many cases, due to the different implementation and interpretation of the Directive by Member States. The CBI disagrees with that position. The Commission’s 2009 report, by contrast, concludes that diversity in implementation has not caused major problems and that the Directive does not need revising on this basis. Member States agreed with this, as do we. The level of flexibility in implementation and interpretation at national level foreseen in the Directive allows Member States to apply the legislation in the most appropriate way according to national circumstances. A revision, leading to more convergent national implementation would therefore be inappropriate. Furthermore, amending the Directive at this stage would be counterproductive, as this would lead to legal uncertainty, which would not further encourage the development of cross-border pension provision.

4.
In this response we set out that:


CBI members believe that the scope of the Directive should not be extended


the lack of consensus around the definition of cross-border activity means no changes should be made at this stage


transparency and good governance are key to achieving better and safer pensions


higher solvency requirements are unnecessary and will slow down the recovery and destabilise capital markets. 

CBI members believe that the scope of the Directive should not be extended

5.
The European IORP landscape is a very complex one. IORPs are wholesale products that by the nature of their activity are deeply integrated into national social protection systems and therefore regulated by national social and labour laws. This means that the degree of homogeneity found in the financial services industry across Member States is lacking in IORPs due to their adaptation to specific national necessities according to the social nature of their role.

6.
While the CBI agrees with the need to ensure that all forms of pension provision are properly regulated, we do not believe a one-size-fits-all approach under the IORP Directive can be the right way forward given this diversity. Across the EU, the general objective of all Member States’ regulatory provisions is the safeguarding of pension beneficiaries’ claims at reasonable cost. How this is achieved, however, differs widely across national regimes. Indeed, national social and labour law may determine the content of the pension promise, set minimum governance requirements, determine the level of sponsor commitment and provide insolvency protection. This is the right approach, as Member States should be given sufficient flexibility to put in place appropriate retirement systems that are reactive to the socio-economic circumstances, needs and desires of their citizenry as well as the employers that fund those schemes. 

7.
Under the current regime, different European legislation governs different forms of provision based on the financial characteristics of the product. In those cases where a particular model is not covered – as can be the case in some newer Member States – social security legislation, both at EU and national level, fills in some of the supervisory gap. Furthermore, as illustrated in section 8 of EIOPA’s draft response – dealing with the interaction between prudential regulation and social and labour law – any attempt to provide legal clarity on the interaction between the Directive and Member States’ social and labour legislation could easily be a straight violation of the subsidiarity principle. In some new Member States the extension of the scope of the Directive would directly limit those Member States’ competences on social and labour legislation. Thus, any attempt at extending the scope of the Directive to try and create a ‘level playing field’ in retirement provision would not only be extremely complex but would also create legal uncertainty through conflicting pieces of European and national legislation increasing costs for governments, employers and scheme members.

8.
For all these reasons, CBI members strongly believe that the existing scope of the 2003 Directive should not be extended. However, this policy position is based on the limited information provided so far by EIOPA in this first draft response. Once we have seen the full draft response, our position on this question would be subject to change if higher solvency requirements were to be imposed on funded schemes with an employer covenant. A review of the scope of the Directive might then be necessary to ensure a level playing field is restored.

The lack of consensus around the definition of cross-border activity means no changes should be made at this stage

9.
In principle, the CBI could support a clear and widely-agreed definition of cross-border activity if drafted proportionately. At present, however, the lack of consensus around the definition of cross-border activity remains the main obstacle to the further development of pension schemes across different Member States. The legal uncertainty surrounding the definition has meant that employers are sometimes reluctant to set up this type of scheme. As the EIOPA draft response rightly points out, currently the use of different definitions had led to a number of cases where two or more Member States are potentially involved in a cross-border activity have come to different conclusions whether or not the proposed activity is cross-border or not. 

10.
The proposal included in the draft response does not achieve that level of consensus across Member States. The proposal to amend the definition of ‘host’ member state to reflect the position in respect of location of the sponsoring undertaking does not address all of the outstanding issues currently faced by employers looking to set up these schemes. This new definition would not take into account, for example, the location of scheme members and beneficiaries. This means that while the IORP could be subject to the prudential law of the ‘home’ member state, the sponsoring employer would be subject to social and labour law in the ‘host’ member state. This would lead to different regulatory regimes impacting the sponsoring employer, which ultimately funds the scheme, significantly increasing bureaucratic and financial costs.

11.
Ultimately, the key obstacle to a broad consensus in the definition of cross-border activity is the heterogeneity of IORPs because of their fundamental social role at national level. As the draft response clearly states, there is no possibility of further promoting the single market on pensions without undermining the subsidiarity principle on social and labour law, a move which is unacceptable. This is why the CBI believes little more can be achieved beyond the current text of the IORP Directive. We would encourage EIOPA to abandon its proposal for a review of the definition.

Transparency and good governance are key to achieving better and safer pensions

12.
CBI members believe that there is room for improvement on the area of governance in pensions and we would support action in this area. While some Member States have high levels of good governance we support the development of good practice across the EU to ensure that all Member States provide scheme members with clarity on governance standards. 

13.
Having said that, it is important that any review of governance requirements in the IORP Directive is pitched carefully to ensure it fits the requirements of the sector. For example, under the ‘fit and proper’ requirements of the Solvency II Directive the IORP is required to ensure that persons who effectively run the scheme are fit to do so, including with regards to professional qualifications, knowledge and experience. This would mean that for many IORPs it would be very difficult to appoint member-nominated trustees (MNTs) who often lack relevant qualifications and skills at the time of application. MNTs are a fundamental part of the check and balances model in pension governance, providing members’ with an elected representative in the scheme’s governance structure. Training and skills development is offered to them by the employer after their appointment, rather than before.  

14.
Crucially, CBI members’ support for a revision of governance requirements in the IORP Directive is entirely dependent on ensuring that any changes are proportional. The recent trend away from defined benefit (DB) schemes towards defined contribution (DC) schemes has been due to the significant increase in costs for sponsoring employers over recent decades. This increase has been driven by demographic changes, but also by an increase in the regulatory burden both at EU and national levels. Employers have been badly burnt by misregulation of pensions. A badly thought through review of governance requirements in the IORP Directive could easily lead to a decrease in the provision of pensions across Europe, hurting employees most. In the UK, for example, from October 2012 all employers will be required to automatically enrol their employees into a pension scheme. Pension providers should be able to offer affordable schemes to all employers, including SMEs. Over-prescriptive European rules on how schemes should be designed and run will simply increase costs significantly leading to a levelling down of employer contributions, from higher levels to the statutory minimum, or the inability of employers to afford them altogether. 

15.
It is right that, as part of the review of the governance requirements, EIOPA should look at ensuring that employers and scheme governance structures carry out their duties appropriately. But it is also important that they do not exonerate the individual saver from responsibility in ensuring his or her pension delivers a good income in retirement. CBI members strongly believe that the best way to achieve good member outcomes depends on member engagement with their pension. Empowering savers is the best way to achieve better and safer pensions. 

16.
In DB schemes, member engagement benefits from the schemes’ decision-making structure which incorporates trustees with a fiduciary duty. Trustees have a fiduciary duty to act in members’ interests, protecting their accrued benefit through prudent management of the funds’ reserves and meaningful negotiation with the sponsoring employer. DC schemes are, on the other hand, an entirely different proposition. This is because all of the investment risk lies solely with the member.

17.
CBI members believe that good DC provision must be built on the principles of transparency, good governance and flexibility. Transparency, allows individual savers to engage and make informed decisions about their pension. Good governance promotes that necessary transparency as well as ensuring internal controls and appropriate decisions are being made in members’ interests. And crucially, flexibility ensures that individual scheme design is tailored to the needs of scheme members encouraging engagement. DC at its best is a partnership. Employers provide financial and administrative support, while employees recognise their responsibility to plan for retirement and make their own contributions. 

18.
CBI members urge EIOPA to bear all of this in mind when putting forward their advice to the Commission on governance. We would be very concerned about any proposal that goes too far down the regulatory approach. By pushing for over-prescription in DC governance, the Commission and EIOPA risk stifling innovation and the ability of employers to adapt their schemes to the needs of their workforce.

Higher solvency requirements are unnecessary and will slow down the recovery and destabilise capital markets 

19.
While this consultation on the first draft of the EIOPA response does not include a specific reference to solvency rules, CBI members feel it is important to stress our serious concerns in this area, particularly following recent financial events in the Eurozone. While it remains unclear what specific proposals the European Commission might put forward, the imposition of a Solvency II-type regime for pensions is unnecessary and would have disastrous economic implications for the EU and the global economy. 

20.
Applying a Solvency II-type regime to UK DB schemes, for example, would increase existing technical provision levels by up to 85%-90%. This represents up to an additional €500bn (over 15% of the market capitalisation of FTSE350 companies). DB schemes by the nature of their activity have very long-term liabilities and matching investment strategies. This means that, unlike other financial services products, the financial stability is not affected by short-term economic turbulence and therefore this type of capital buffers are unnecessary. Instead, at a time when sources of credit remain scarce and companies’ cashflow have not yet recovered from the financial crisis, forcing companies to divert money away from business investment could do serious damage to the pace of economic recovery in Europe.  

21.
Moreover, increasing funding requirements for pensions would have a serious impact on investment flows in financial markets. Currently, European pension funds hold total assets worth €2,500bn. If they were to comply with Solvency II requirements they would have to hold extra assets worth €1,000bn this would mean they would have to sell equities at about the same value. This would further starve the European private sector of sources of financing, preventing them from growing their business and creating jobs. In the specific case of the UK, pension funds own around 20% of assets in the UK equity market and 25% of assets are in overseas equities, including the EU. Therefore, the cost of the sale of these assets would destabilise both the British and international financial markets at a time when the stability of the economy and financial markets remains fragile.

Like many Member States, the UK already has a robust funding regime rooted in employer-trustee dialogue

22.
The UK pensions regulatory system already provides sufficient security for member benefits without the need of higher solvency requirements. The long-term nature of pension liabilities means that DB schemes’ cashflow are also very long-term. 

23.
When a scheme goes into deficit, the Pensions Regulator’s funding regime provides trustees with the necessary powers to force the employer to provide additional funding to repair it. Ultimately, the best form of protection for member benefits is a strong, solvent employer. This is why employer covenant monitoring is a crucial part of the UK’s regulatory system. Trustees have the duty to monitor the continuously covenant and are empowered to act when the strength of the covenant varies to ensure the solvency of the pension scheme. The Pensions Regulator is also equipped with anti-avoidance powers to go after those employers that fail to support their pension scheme appropriately. Furthermore, the Pension Protection Fund, funded by employers, is a mechanism of last resort to protect most member benefits in the eventuality of the scheme’ sponsoring employer going insolvent. 

24.
The European Commission’s attempt to impose higher solvency requirements, or more stringent recovery plan rules, would effectively mean replacing the Regulator’s regime, rooted on the strength of sponsoring employers, for one in which the sponsoring employer is weakened as a result of the need for higher funding. We do not believe that the Commission’s proposal is better than a system that encourages dialogue between trustees and the employer to ensure not only appropriate funding for the scheme, but also that the employer remains financially viable. During the recession, the worst economic crisis since the Great Depression, the UK’s funding regime has shown that it can effectively protect member benefits while avoiding mass insolvencies. 

Employment Affairs Directorate

August 2011


	Noted
.



	2. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	General Comment
	The aba welcomes the opportunity to comment on the draft EIOPA response to the Commission’s Call for Advice on the review of the IORP Directive.

As we have already stated in our response to the Green Paper, the aba holds the view that the current IORP Directive has not been in force long enough (taking into account its transposition into national law) to accurately judge its effectiveness. Nevertheless, so far in Germany we have fared well with its implementation. It has accompanied us through the Global Financial Crisis which had limited impact on the system of occupational pension provision, in most part due to strong social and labour law measures. In fact, the crisis has made evident that prudential standards will, at best, never be more than a first line of defence. At worst, they may even cause or exacerbate a financial crisis through their pro-cyclical design.

The biggest policy issue we face in Germany is one of coverage. Coverage levels are highly dependent on economic conditions and the cost effectiveness of provision. Frictional costs such as those imposed by regulatory measures, therefore, have a high impact on the incentive for employers to sponsor occupational pension arrangements. We would appeal to EIOPA to keep this in mind when formulating its advice.

Occupational pension provision is mainly a domestic issue and principally governed by social and labour law. Whilst there are cases of cross border mobility of staff, these represent just a small proportion of the total workforce, and are often best dealt with on a case-by-case basis. Otherwise, there is no internal market for occupational pension provision just as there is no internal market for company car policies or annual leave. These are all components of an employee’s pay package. Placing institutions that fund occupational pensions, which are often run by employers, on par with financial services companies ignores the important role that the social partners play in protecting the interests of employees. IORPs, therefore, cannot be subject to the same regulations as financial services companies. The current approach of applying EU regulation at the institutional (and not product) level, where the unique nature of the institution is adequately taken into account, is, therefore, correct. It follows that Solvency II cannot be the starting or only reference point for developing a revised standard for IORPs. Indeed, it is questionable whether a uniform standard is appropriate at all in a European pensions landscape that is diverse and shaped by social and labour law that has evolved over time.

This does not mean that IORPs provide benefits that are somehow of a lower quality or are less secure than services provided by other institutions. On the contrary, IORPs work together with their sponsors and the social partners to provide cost effective and secure benefits. In particular, the ability to develop collective solutions creates economies of scale and allows risk sharing features that are not available to individual forms of provision. Moreover, the collective nature of occupational pensions means that coverage is extended to some parts of the population that would not normally be amenable to individual forms of saving. 

Collective arrangements presuppose high standards of governance, in many instances streamlined in order to gain maximum efficiency benefits. EIOPA’s recommendations have, to a large extent, acknowledged this. Again, we would caution against imposing any additional regulatory burden which could add to the frictional costs of workplace pension provision.

 
	Noted


	3. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	General Comment
	In order to encourage worker mobility, the retirement savings scheme provisions of different Member States must be made compatible. The IORP directive should be revised in order to do a better job of taking into account defined contribution plans, without imposing a one-size-fits-all model. 

In particular, the term “Institution” is not suitable for all forms of defined contribution retirement plans. In France, a Perco is a contract (or settlement) signed by the company and its employees. The contract determines the rules governing the way the plan is to function and the providers who will manage employee accounts and assets. We believe that the term “scheme” would be more appropriate.

Moreover, the directive should, above all, provide rules for safeguarding savings, including:

-
Asset custody delegation to custodians

-
Appropriate asset management with a long-term perspective that does not impose quantitative rules but that does exclude sponsor company securities,

-
Information for plan beneficiaries, which could be modelled on the UCITS KIID

-
...

Lastly, in order to encourage the development of cross-border retirement savings schemes, the EU could provide more information on the transposition texts of other Member States and dialogue with the IORP supervisory authorities.


	Noted
.



	4. 
	Association of Pension Lawyers
	General Comment
	A.
Introduction

1.
This document sets out the comments of the UK Association of Pension Lawyers on the EIOPA “Draft response to Call for Advice on the review of Directive 2003/41/EC: Scope, cross-border activity, prudential regulation and governance”.

2.
This response is submitted by the International Sub-Committee of the Association of Pension Lawyers (the “APL”) of the United Kingdom.

3.
The APL represents members of the UK legal profession with a particular interest in pensions.  Currently it has over 1100 members.  Our members include most, if not all, of the leading practitioners in the UK in this field.

4.
Unlike Pension Funds established in some countries, Pension Funds established in the UK are not regulatory own funds for the purposes of Article 17 of the IORP Directive.

5.
Pension Funds in the UK are normally established under trust.  This means that they act through their trustees and the Pension Fund does not have a separate legal personality, in contrast to a foundation or stichting which may be used in Belgium or the Netherlands.

B.
General comments on additional regulation of pension funds

1.
Burden of proof


1.1
Superficially, the proposals initially appear difficult to argue with.

1.2
However, every additional layer of regulation in what is, at least in the UK, already an extremely well to over regulated area, imposes additional cost burdens.

1.3
Every additional Euro or Pound spent on compliance with additional regulations puts up the cost of occupational pension provision by a Euro or a Pound and reduces the amount that can be spent on retirement benefits.

1.4
We consider that the burden of proof should lie with those proposing additional regulations for pension funds to show that the additional regulation adds real value.

1.5
In general, we do not believe that the proposed additional level of regulation will add real value (as distinct from theoretical value in a non-commercial environment).

1.6
It should also be noted that, at a time of severe financial pressure on economies in Europe, unnecessary additional regulation is difficult to justify.

2.
Disproportionate impact on those member states that have IORPs

2.1
Based on the available statistical information we have been able to find, it would appear that the 2 EU member states, the Netherlands and the United Kingdom between them have IORPs which represent over 75% by value of the assets of IORPs established in the EU.  See Appendix 1.

2.2
These countries are:

(a)
The United Kingdom

(b)
The Netherlands

2.3
A similar conclusion flows from a survey carried out by Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS), which concluded that, with regard to Defined Benefit Schemes, in 2006:

(a)
UK IORPs represented 43% of premiums and 61% of Technical Provisions in Europe; and

(b)
IORPs in the Netherland represented 30% of premiums and 24% of Technical provisions in Europe.

Note: Please see Appendix 1.

2.4
In contrast, as shown in Appendix 1 and Appendix 2, insofar as there are IORPS in France, Germany, Italy and Spain, they represent under 5% by value of assets and under 5% of technical provisions.  In other words, IORPs are of limited importance to date in those countries. 

2.5
The European Insurance and Occupational Pensions Authority have recorded a total of 84 cross-border IORPS in Europe as at June, 2011. By home country the UK and Ireland have by far the most number of cross-border IORPs with 31 and 28 each respectively. 

2.6
It is therefore anticipated that the proposed additional regulation of IORPs will have a disproportionate impact on the UK and the Netherlands.

2.7
In part, the differing importance of IORPs in the different EU member states reflects the different approaches of those member states to the balance between:

(a)
first pillar retirement provision, and

(b)
second pillar retirement provision.

2.8
It appears that there is a desire to increase the level of second pillar retirement provision, but the method of encouraging the level of increase of second pillar retirement provision is to over-regulate the second pillar retirement provision so that the opposite effect is achieved.  In other words, the over-emphasis on security has material adverse negative consequences for both adequate and sustainable second pillar retirement provision at a time of very substantial financial pressure on public finances within the EU.

3.
Solvency II is not appropriate to the regulation of IORPs

3.1
There is an assumption throughout the draft response that Solvency II is an appropriate benchmark to use in the regulation of IORPs.

3.2
This confuses 2 concepts:

(a)
the concept of the insurance company operated for profit, and

(b)
the concept of the IORP established on a not-for-profit basis by employers to provide retirement benefits for their employees.

3.3
We understand that much of the pressure to treat IORPs in the same way as insurance companies comes from countries where either there are no IORPs or IORPs are not the dominant method of pension provision.

3.4
The UK Government and other organisations, including those that may be viewed as corresponding to the “UK Government’s Social Partners”, oppose the suggestion that Solvency II is an appropriate benchmark for the regulation of IORPs. 

(a)
The UK Government

(i)
In its response to the consultation on the Green Paper, the UK Government supported the use of Solvency II for insurers but claimed that the  “application of a similar solvency regime for pension funds would raise funding requirements beyond those needed for financial stability and member security purposes”. 

(ii)
The response drew attention to the “fundamental differences between occupational pension schemes and insurance products”. 

(iii)
Solvency II is inappropriate in the UK context as UK legislation already provides extra layers of protection for pension schemes, for example, the employer covenant legally enforces the sponsoring employer to increase funding if there are unexpected shortfalls.

(iv)
The UK Government fears that a ‘one size fits all’ approach would “arbitrarily raise capital levels”. 

(v)
The response suggested that Solvency II may provide some useful principles but only with regards to governance and disclosure.

(b)
Other organisation including those that may be viewed as corresponding to “Social Partners” of the UK Government

(i)

A large number of other UK organisations have spoken out against the application of Solvency II principles in the regulation of IORPs:

(ii)

The National Association of Pension Funds (NAPF) represent members which provide 
retirement income to nearly 15 million people, operate almost 1,200 separate pension schemes and have combined assets of nearly £800billion. Its response was vigorously opposed to the proposals:

(I)
NAPF contends that IORPs have distinct characteristics and risks from insurance companies. 

(II)
It claims that Solvency II was designed for a very “different set of risks and products”.

(III)
NAPF argues that the technical provisions requirement in the IORPs Directive require IORPs to hold sufficient assets to meet their liabilities. This is in addition to individual Member states’ range of protections.

(IV)
NAPF also considers that the varying vehicles used in pension provision (i.e. Germany’s extensive use of book reserve systems as opposed to the UK’s fully developed pension benefit guarantee systems) mean that a single EU wide solvency system would be extremely challenging to design and implement.

(V)
NAPF is concerned that Solvency II style regulation of IORPS will make pension schemes more expensive and possibly “harmful”. It could “undermine adequacy”.

(iii)
The Confederation of British Industry (CBI) is the premier lobbying organisation for UK business on national and international issues. Its membership includes senior professionals from all sectors and sizes of business and are directly involved in the policy-making process. Its response expressed disappointment in the proposals and opposed them for the following reasons:

(I)
“We are particularly disappointed by misguided proposals to apply insurance-style funding rules to pensions. These could force British companies to put about £500bn of extra money into their final salary pension schemes.”
(II)
“The Commission is seeking to treat pensions in the same way that it deals with insurance schemes – as if they could suddenly face large, unexpected demands on their capital. In fact, pensions pay out over time in fairly predictable ways”.

(III)
“Britain already has a well-regulated system thanks to the Pensions Regulator. Applying a “one-size-fits-all” approach to the EU’s pension schemes would be a mistake. Each of the 27 countries has different kinds of pension arrangements and the rules would be particularly harmful to UK’s remaining final salary pensions. Unlike those in many other countries, the UK’s final salary schemes are index-linked and rise in line with inflation.”
(IV)
“The proposals would tie up large amounts of capital in pensions, in low-return assets like gilts and cash rather being invested more productively.”
(iv)
The Trade Union Congress has a membership totalling 58 Trade Unions, representing 6.5 million people. The Institute of Chartered Accountants in England and Wales has over 134,000 individual members. The Institute of Charted Accountants of Scotland has over 21,000 members.  Along with the National Association of Pension Funds (see paragraph (b)(ii)) and the Confederation of British Industry (see paragraph (b)(iii)), the above organisation published a joint letter to the European Commissioners which stated:

(I)
Solvency II is “simply not appropriate for pension schemes that have long-term, predictable liabilities and are backed by a participating employer”.

(II)
The UK already has a “very robust system of protection in place” including the sponsor covenant which passed a severe ‘stress test’ in the recent recession and the Pension Protection Fund which provides compensation where sponsors become insolvent. 

(III)
There is “no need to provide an additional layer of protection”.

(v)
UNISON is a public service Trade Union in the UK with over 1.3 million members.  UNISON’s response to the Green Paper expressed:

(I)
“strong reservations in relation to the Green Paper’s suggestion that there should be a revised solvency regime for pension schemes which applies insurance style funding requirements to pension schemes”. 

(II)
It warned the requirements would “significantly increase defined benefit pension scheme liabilities and threaten their very existence”.

(III)
With regards to defined contribution schemes, UNISON suggests the proposals would “simply result in even smaller pensions for members” as a consequence which could further deteriorate in annuity rates.

(vi)
The Association of Consulting Actuaries (ACA) is the representative body for UK consulting actuaries. Its members provide advice to thousands of pension schemes, including most of the UK’s largest schemes.  ACA’s response stated that:

(I)
It “strongly dispute[s] the need for any solvency regime for pension funds and do not believe that the EU has a mandate to conclude that there should be a solvency regime for pension funds”.

(II)
“Increasing security comes at a cost, which would reduce the funds available to provide benefits. Establishing a solvency regime for pensions would therefore be very likely to mean that lower benefits would be provided. Such a regime would also be economically inefficient, pegging DB funding to bonds, which would lead to capital-seeking entities being deprived of sources of long-term funding”
(c)
The German Responses

(i)

The aba Arbeitsgemeinschaft für betriebliche Altersversorgung e.V. is the German industry association representing all matters concerning occupational pensions in the private and public sector.

(ii)

It has 1,400 members including corporate sponsors of pension schemes, pension funds, actuaries and consulting firms, employer associations and unions, as well as insurance companies, banks and investment managers.

(iii)
Its response to the proposal concerning Solvency II were as follows:

(I)
“Full harmonization – such as the case of Solvency II for insurers – should not be the aspired target.” 

(II)
“IORPs should be subject to solvency rules that are qualitative and risk-based in nature and respect their character as social entities with recourse to the sponsor in case of underfunding. The focus of solvency rules should, therefore, be on the long-term ability to meet obligations as they fall due rather than on mitigation of short-term fluctuations.”
(III)
“The “Solvency II” rules do not fit occupational pensions.”

(d)
The Dutch Responses

Stichting van de Arbeid, the Dutch Labour Foundation which represents a number of Trade Unions in the Netherlands, “agrees with the Dutch Government that the Solvency II buffer requirements are not suitable for pension funds that can ultimately pass on risks to participants”.

3.5
In addition, we have seen no case made that there is any defect in the existing systems of regulation for IORPs. There seems to be almost relentless pressure to apply insurance company rules to IORPs without any real analysis of why this should be done.

3.6
As can be seen from the above, we do not see where the EU Commission considers it derives any mandate to propose that IORPs should be regulated via Solvency II type approach.
	Noted


	5. 
	Assuralia
	General Comment
	Assuralia, the professional association of Belgian group insurers which manage 80% of Belgian second pillar pensions, very much welcomes the public consultation being held by EIOPA in relation to the Call for Advice on the IORP review. 

Although this Call for Advice is aimed at IORP regulation, it is important that the EIOPA exercise also takes into account the other providers of occupational pensions as well as the regulatory framework in which they operate. Alongside IORPs, insurers are also an important player on the occupational pensions market (in Belgium insurers manage around 80% of the second pension pillar). It is therefore important that the exercise on IORP regulation is conducted from this broader perspective:

-
Accordingly, it is important, among other things, that there is a level playing field between IORPs and insurers so that beneficiaries of occupational pensions enjoy the same level of protection irrespective of the type of pension provider. 

-
Further, the IORP Directive contains an option that makes it possible to apply (part of) this regulation to insurers. 

With this in mind, Assuralia wishes to make the following comments on the questions of EIOPA’’s first public consultation. Given the short timeframe for responding to this public consultation, Assuralia believes that the issues dealt with in this public consultation should also be addressed in the second public consultation (October-November). This will enable some of the issues raised below to be examined in more detail and all aspects of the Call for Advice (including those on which EIOPA has not yet pronounced) to be taken into account. 

The responses below are based on the following three basic principles which Assuralia considers essential:


The Call for Advice must also regard the regulatory framework of the insurers because both types of pension provider (IORPs and insurers) are active in the field of occupational pensions and beneficiaries should enjoy the same level of protection, irrespective of the type of pension provider.


The regulation and the level of protection must be established according to the risk and not be influenced by the nature of the pension provider (same risks, same rules).


If the employer assumes a number of obligations (i.e. does not outsource them to a pension institution), protection measures should also be put in place for these obligations to ensure the solvency of the employer is such a way that beneficiaries are sufficiently protected.
	Noted.



	6. 
	BASPSC_Bulgaia_IORP_15 08 2011
	General Comment
	The Bulgarian Association of Supplementary Pension Security Companies (BASPSC) strongly relies on this opportunity to share the Bulgarian pension industry opinion on the Consultation Paper No. 01 (EIOPA-CP-11/01). The BASPSC will readily participate in drafting the EU legislative framework on occupational pensions intended to remove the obstacles to cross-border activity of IORPs. At the same time we oppose to regulatory “patching up”, i.e. changing the fundamental rules of the play, defined by the current IORP Directive and Regulation 883/2004, for the sole purpose of “fitting” the CEE mandatory pension funds into the occupational concept prevailing in the EU before the accession of the new MS.  The particular comments outlined below were made respecting both the well-operating local pension regulation and the EU principle that “pensions are largely the responsibility of member states”, and taking into account the need to foster the development of the occupational retirement provision which is to contribute to the adequate, sustainable and safe pension systems in the EU. 
	Noted

	7. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	General Comment
	1.
The review of the Directive on Institutions for Occupational Retirement Provision (IORP directive) calls for special prudence, not least against the background that the most recent amendment has only recently been implemented by all member states. Even though this issue is not specifically addressed by EIOPA in this section of the call for advice, we would like to point out, that in particular, capital adequacy requirements (“Solvency II”) should not be transposed into the IORP directive. Imposition of these requirements would cause great harm to institutions for occupational retirement provision (IORPs) and subscriber companies, and would markedly reduce the readiness of employers to enter into occupational pension commitments. This would run diametrically counter to the need to expand and strengthen occupational pension provision. Incorporation of Solvency II would ignore the risks faced by IORPs in terms of subsidiary employer liability as well as of insolvency cover by the pension protection association (Pensions-Sicherungs-Verein - PSV) differ fundamentally from those faced by private life assurance companies. In particular the last finance crises in 2009 showed, that the legal framework of the finance authority stood the test. 
	Noted 

	8. 
	Belgian Association of Pension Institutions (BVPI-
	General Comment
	-
Short answering time. Review of the IORP directive needs to be in holistic way together with and taking in consideration and which has to be adjusted at other measures the commission is putting forward regarding pension policy.

-
In most member states IORPs, are not-for profit institutions who are founded by the sponsoring undertaking (employer, social partners, branch, etc.) for the sole and unique goal to manage the occupational pension in the best interests of the pension plan members and the beneficiaries (spouses, orphans, etc.). 

Therefore in most member states they do not compete (not with each other, neither with financial institutions) and cannot be compared with commercial undertakings.

-
In the same logic, the decision to operate cross-border is mostly not a decision that is in the first place made by the IORP but follows out of the desire of a (multinational) company to bundle all his different pension liabilities in the different jurisdictions into one pension vehicle in order to improve among others the risk management.

-
BVPI-ABIP is convinced that a review of the content of the IORP directive is not the best way to encourage the setup of Pan European Pension Funds and the organisation of cross-border activities, because the main barriers for the setup of a cross border activity are fiscal issues, resistance of local stakeholders, high upfront legal cost because of no clear definition in some cases of SSL legislation, different hidden mechanisms of protectionism, etc.

-
BVPI-ABIP considers however that to encourage cross-border activities it is of uttermost importance that all legislations that may impact occupational pensions (i.e. fiscal, social and labour law, etc.) do not discriminate towards the pension institution (in the largest sense of the word, i.e. an IORP, group insurance, book reserve, etc.) which manages the pension scheme.

-
BVPI-ABIP agrees with EIOPA’s statement in 10.3.17 that “the revised general governance system for IORPs should not prevent Member States from requiring or permitting IORPs to allow for the participation of members in their governance structure, if appropriate. I.e. to provide the equally representation of employers and employees in the IORP’s bodies”.

-
BVPI-ABIP points out the fact that the “fit & proper”-requirements because of the proportional elements should not differentiate between IORP with or without cross border activities.


	Noted

	9. 
	Bosch Pensionsfonds AG
	General Comment
	We welcome the opportunity to comment on the EIOPA Draft response to the Commission’s Call for Advice on the review of the IORP Directive. 

Any review of this Directive should only happen in view of the special characteristics of occupational pensions in the EU (see CfA, paragraph 4.4):

At its core, occupational pensions are a benefit provided by an employer to his employees; IORPs are generally social institutions of the sponsoring companies. Due to the absence of an intention to make profit, together with their collective character, occupational pensions are the most efficient form to accumulate capital for retirement, and far superior to individualized forms of the third pillar. 

IORPs are characterized by the absence of an intention to make profit and by the fact that all revenue/surpluses are granted to the beneficiaries (insofar as there are no defined benefit systems); the sponsoring companies bear all or most of the administration costs and are subject to a secondary liability or the obligation of additional contributions in case of underfunding, in many cases combined with an efficient insolvency protection.

Surprisingly, this not-for-profit intention of company pension funds or pension funds/ sector pension funds of social partners, their extraordinary cost efficiency and, in particular, the widespread view of occupational pensions in the EU as a social benefit or IORPs as social institutions based on the above mentioned characteristics, has as far as can be seen to date not been expressly mentioned in Commission documents or in former statements from CEIOPS. These key features - and fundamentally different characteristics of IORPs in comparison to life insurances - should be given appropriate consideration in the further development of “IORP II”. 
	Noted


	10. 
	Bosch-Group
	General Comment
	We welcome the opportunity to comment on the EIOPA Draft response to the Commission’s Call for Advice on the review of the IORP Directive. 

Any review of this Directive should only happen in view of the special characteristics of occupational pensions in the EU (see CfA, paragraph 4.4):

At its core, occupational pensions are a benefit provided by an employer to his employees; IORPs are generally social institutions of the sponsoring companies. Due to the absence of an intention to make profit, together with their collective character, occupational pensions are the most efficient form to accumulate capital for retirement, and far superior to individualized forms of the third pillar. 

IORPs are characterized by the absence of an intention to make profit and by the fact that all revenue/surpluses are granted to the beneficiaries (insofar as there are no defined benefit systems); the sponsoring companies bear all or most of the administration costs and are subject to a secondary liability or the obligation of additional contributions in case of underfunding, in many cases combined with an efficient insolvency protection.

Surprisingly, this not-for-profit intention of company pension funds or pension funds/ sector pension funds of social partners, their extraordinary cost efficiency and, in particular, the widespread view of occupational pensions in the EU as a social benefit or IORPs as social institutions based on the above mentioned characteristics, has as far as can be seen to date not been expressly mentioned in Commission documents or in former statements from CEIOPS. These key features - and fundamentally different characteristics of IORPs in comparison to life insurances - should be given appropriate consideration in the further development of “IORP II”. 
	Noted.

	11. 
	BT Pension Scheme Management Ltd
	General Comment
	BTPS Management welcomes this opportunity to comment on EIOPA’s draft response to the Commission’s call for advice. By way of background, the BT Pension Scheme is the UK’s largest corporate pension scheme, managing assets worth around £35 billion and responsible for some 340,000 beneficiaries under a defined benefit (DB) structure. The governance of the BT Pension Scheme is typical of UK corporate pension schemes, operating under the oversight of a corporate trustee. The trustee board is made up of half representatives of beneficiaries and half representatives of the corporate sponsor, and with an independent chair. The trustee directors feel directly the fiduciary duties of the trustee and note the trustee’s duty to act in beneficiaries’ best interests. We believe that these obligations set the best framework for responsible pension scheme decision-making. We commend this fiduciary framework to EIOPA, particularly in the context of certain of the questions below.

We note that the starting point for EIOPA’s consideration of many of the issues raised in the Commission’s request is the Solvency II directive. As outlined below we generally believe that the proposed analogies here are right and that Solvency II asserts appropriate standards for the governance of institutional investors. However, we take this opportunity to note that we believe that Solvency II should not be applied in its entirety to pension schemes. In particular, the investment requirements of Solvency II would not reflect the long-term nature of the liabilities of pension funds and their duty to generate long-term returns for their beneficiaries. Instead they would be actively damaging to the financial viability of many pension funds, and so be damaging to the well-being of their beneficiaries. This analysis is particularly true for UK occupational schemes, which enjoy significant funding and the backing of a corporate sponsor, reinforced by the work of the Pension Protection Fund and the Pensions Regulator.
	Noted


	12. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	General Comment
	Occupational pension systems are social schemes used by the employers and are therefore not a financial product traded freely on the market. A clear distinction between second and third pillar pension systems has to be made to safeguard the interests of both the collectively organised pension savers and the individual pension savers to ensure the functionality of the (different) regulatory frameworks. 

BAVC is convinced that cross border activities can be better achieved without a far-reaching change in the IORP Directive and without creating a market for cross-border products in this area. This is mainly due the fact that national fiscal policies are not necessarily compatible, yet at the same time Member States remain sovereign in this policy area. Moreover, the decision to operate cross-border is not a decision made by IORPs but by the companies.

 
	Noted

	13. 
	BVI Bundesverband Investment und Asset Management 
	General Comment
	BVI welcomes the opportunity to comment on EIOPA’s draft response to the EU Commission’s Call for Advice on the review of Directive 2003/41/EC (the IORP Directive). BVI Bundesverband Investment und Asset Management e.V. represents the interests of the German investment fund and asset management in​dustry. Its 85 members manage currently assets in excess of EUR 1.8 trillion both in investment funds and mandates. For more information, please visit www.bvi.de.

We are of the opinion that the IORP Directive in its current shape has largely fallen short of its initial goal to achieve a single market for institutions of occupational retirement provision. With less than 100 IORPs operating across different Member States, the distance travelled so far towards that direction has been minimal. It is therefore legitimate to ask how much employees, employers and IORPs have benefited from the Directive. Against this background, one of the essential goals of the IORP review should be that cross-border activity of IORPs reach a meaningful level to ensure that the benefits of the Single Market outweigh the costs for the sponsoring undertakings.

In considering measures that would help reaching this goal, the authorities should assess their potential vis-à-vis the achievement of three objectives:



Ensure a high degree of security for future pensioners, at a reasonable cost;


Establish an internal market for occupational pension provision that leads to significant economies of scale for IORPs;


Strengthen the mobility of pensions, thereby contributing to economic growth, job creation and sustainable pension systems in the European Union.

Since the first objective falls under the primary responsibility of the Member States in accordance with the principle of subsidiarity, EIOPA should focus its attention on strengthening the IORP Directive to improve the cross-border functioning of the occupational pension market and labour-market mobility in the EU. Our position is in line the European Commission’s view presented in the Call for Advice: “The main purpose of the IORP Directive is to enable an employer in one Member State to sponsor an IORP located in another Member State”. The impact assessment that should accompany the revision of the Directive should quantify the benefits of the proposed measures in relation to this fundamental objective, taking into account their costs and administrative burden.
	Noted


	14. 
	CEA European Insurance and reinsurance Federation
	General Comment
	The private sector plays a significant role in the provision of pension income for European citizens, as a complement to public pension systems. To guarantee both the protection of members and beneficiaries and the continued viability and stability of the sector, appropriate regulation of all players is critically important.

The CEA welcomes the EC’s intention to review the IORP Directive with the aim of creating a true EU market for occupational pension provision based on a solid risk-based prudential regime for all occupational pension providers thereby providing more secure pensions to the Members and beneficiaries. This would have the additional benefit of aligning the Solvency II Framework Directive — which follows a risk-based approach — and the IORP Directive more closely, thereby ensuring a level regulatory playing field.

In line with the principle of “substance over form”, the CEA strongly believes that all financial institutions that provide occupational pension products should be regulated not on the basis of the legal vehicle through which products are sold, but rather according to the risks those products present to the provider, members and beneficiaries. As a result, Members’ and beneficiaries’ protection shall neither depend on the legal form of the institution they are affiliated to nor on the supervisory regime.  

In order to achieve fair competition and consistency in prudential regimes, the CEA strongly supports the application of the “same risks, same rules, same capital” principle to all financial institutions providing occupational pension products. More specifically, Solvency II should serve as a benchmark for the regulatory treatment of all financial institutions offering occupational pension products, including pension funds. The Solvency II principles as agreed in the Solvency II Framework Directive follow a risk-based approach and create a sound prudential regime. These principles should serve as the basis for regulating all financial institutions providing occupational pension products, provided the economically significant characteristics of the different pension products or schemes are taken into account. Examples of specific occupational pension product characteristics that could be prudentially relevant include the use of sponsoring covenants, pension protection schemes, or options to reduce benefit promises or payments. These potential specificities should be taken into account in a similar way for all providers, including insurers.

The importance of a level playing field between insurance providers and pension funds has been recognised and enacted into European law in the past. For instance, Article 17 of the current IORP Directive states that IORPs underwriting the liability to cover against biometric risk or guarantee a given investment performance or a given level of benefits shall hold a minimum amount of additional assets above the technical provisions, calculated according to the Life Insurance Directive (Directive 2002/83/EC – to be recast by the Solvency II Directive). The CEA insists that it is of utmost importance to review the IORP directive in such a way that a level playing field is guaranteed between all financial institutions providing occupational pensions.

Additionally, the review of the IORP Directive should not only be based on the view that only IORPs offer occupational pensions. In 2008, life insurance companies had a market share of 47% in the second pillar provision of pensions.  Furthermore, member states have been given the option to apply the core prudential rules of the IORP Directive to the occupational-retirement-provision business of insurance undertakings (Article 4 of the current IORP Directive). Additionally, the insurance sector has a keen interest in the review of the IORP directive beyond the article 4 option, as insurance companies are directly affected by a number of provisions of the directive. For instance, under article 9 of the current IORP Directive several types of institutions, including insurance companies, are allowed to manage IORPs. Similarly, the insurance sector is a key service provider for IORPs via ‘outsourcing’. The insurance sector is therefore very keen to contribute to the review of the directive in order to achieve an outcome in the interest of all concerned parties. 

On the more specific rules to be included in the revised IORP Directive, the CEA wishes to highlight that adequate capital requirements should be imposed on IORPs for the risks they bear. Where the IORPs do not fully bear the risks of the pension product or scheme, appropriate financial safeguards need to be in place to ensure sufficient consumer protection. Next to this need for adequate capital requirements, there is a need for greater transparency and common methodology enabling meaningful comparison and overview between the different pension products or schemes. Such methodology for description and measurement should be applied to all providers of pensions not only to ensure comparability but also to prevent the opportunity of regulatory arbitrage.

The CEA understands that the timetable set by the Commission for EIOPA is very ambitious, and as a result EIOPA has had to impose an extremely short consultation period. However, the CEA believes this does not allow sufficient time to provide a throughout analysis and detailed comments on the extremely complex issues discussed. Given this short framework, the CEA believes that the issues dealt with in this public consultation should also be addressed in the second EIOPA consultation which will enable all aspects of the Call for Advice to be taken into account. 


	Noted


	15. 
	Chris Barnard
	General Comment
	Please note that the comments expressed herein are solely my personal views.

Thank you for giving us the opportunity to comment on your draft response to Call for Advice on the review of Directive 2003/41/EC (Scope, cross-border activity, prudential regulation and governance).


	Noted 

	16. 
	European Association of Paritarian Institutions of
	General Comment
	1.
AEIP regrets that the consultation period is taking place during such a short period in summer time. Therefore we reserve the right to come back to some of the issues at a later stage.  

2.
Review of the IORP directive needs to be in holistic way together with and taking in consideration which has to be adjusted to other measures the commission is putting forward regarding pension policy.

3.
In most member states, IORPs are not-for profit institutions who are founded by a sponsoring undertaking (employer, social partners, branch, etc.) for the sole and unique goal to manage the occupational pension in the best interests of the pension plan members and the beneficiaries (spouses, orphans, etc.). 

4.
Therefore in most member states they do not compete (not with each other, neither with financial institutions) and cannot be compared with commercial undertakings.

5.
In the same logic, the decision to operate cross-border is mostly not a decision that is in the first place made by the IORP but follows out of the desire of a (multinational) company to bundle all his different pension liabilities in the different jurisdictions into one pension vehicle in order to improve among others the risk management.

6.
AEIP is convinced that a review of the content of the IORP directive is not the best way to encourage the setup of Pan European Pension Funds and the organisation of cross-border activities, because the main barriers for the setup of a cross border activity are fiscal issues, resistance of local stakeholders, high upfront legal cost because of no clear definition in some cases of SSL legislation, different hidden mechanisms of protectionism, etc. It may also be a basic lack of demand as correctly stated by EIOPA on page 27 of its draft response. 

7.
We think that more clarification is necessary on the relationship between the following objectives in point 1.2 of the Commission’s Call for advice: 
- “measures that simplify the legal, regulatory and administrative requirements for setting-up cross-border pension schemes”:
- “measures that would allow IORPs to benefit from the risk-mitigating security mechanisms at their disposal”; 
- (measures) “to modernise prudential regulation for IORPs that operate DC schemes”;
 
and the following conditions:
- “The new supervisory system for IORPs should not undermine the supply or the cost-efficiency of occupational retirement provision in the EU.” (see point 1.3 of the CFA);
“The aim is to attain a level of harmonisation where EU legislation does not need additional requirements at the national level.” (see point 7.1. of the CFA).
All decisions with regard to pensions have to be taken at level 1. Further harmonization at level 2 seems to be difficult and we would rather like to see the integration of all relevant actors in the legislative process. Therefore, quantitative impact studies and proper assessments should be an integral part of the whole process of revising the Directive at all stages in order to oversee all the (indirect) consequences. 

8.
All decisions with regard to pensions have to be taken at level 1. Further harmonization at level 2 seems to be difficult and we would rather like to see the integration of all relevant actors in the legislative process. Therefore, quantitative impact studies and proper assessments should be an integral part of the whole process of revising the Directive at all stages in order to oversee all the (indirect) consequences. 

9.
The basis for the review of the IORP Directive should be the IORP Directive itself and the different reports published by the CEIOPS. It is not appropriate to use the framework of the Solvency II Directive as a starting point.

10.
A revised IORP Directive should be able to handle different pension systems and the variety of pension agreements, including hybrid systems and leave enough flexibility for national decisions in this respect. A revised IORP directive should also leave enough flexibility for future adjustments of pension arrangements and for new kind of pension agreements. The EU should only intervene in the subsidiarity if national legislation fails to comply with the relevant principles of a single market. Pensions should continue to be considered as part of labour agreements.

11.
A revised directive should stimulate the accrual of sustainable occupational pension benefits and promote the supply of cost efficient workplace pension provision. 
	Noted


	17. 
	European Association of Public Sector Pension Inst
	General Comment
	The European Association of Public Sector Pension Institutions (EAPSPI), which covers 25 pension institutions and associations of the public sector out of 16 European countries, welcomes the opportunity to comment on the consultation since especially its supplementary pension institutions are affected by the ongoing discussion at EU-level about the review of the IORP-Directive and therefore by the questions in the Call for Advice (CfA) of April 2011 as well as by the questions in this EIOPA consultation.

In general terms, EAPSPI is of the opinion that workplace pensions must generally be promoted to compensate the reductions in the social security (pension) schemes. EAPSPI believes that IORPs are able to help in compensating the benefit cuts in social security schemes. At a mid- or long-term horizon, workplace pensions will therefore become indispensable to ensure an adequate pension level in many or even in most European countries. The existing IORP Directive will help to promote the development of workplace pensions, especially since it adopts a principle-based approach, which on the one hand sets out a basic set of rules, but which on the other hand allows Member States to interpret these principles in the light of the different types of workplace pension provision that exist under their Social and Labour Law (SLL). Hence, excessive regulatory rules might be counterproductive for a further promotion of supplementary funded workplace pensions.

EAPSPI would like to underline that workplace pensions are, above all, an issue at national and sectorial level as the following figures might demonstrate. Currently, there are around 140,000 IORPs registered in the 27 EU-Member States. Apart from the IORPs established by multinational companies, most of them have a limited business area, restricted to one or several companies or to an industry sector. Cross-border activities of IORPs, however, are quite limited. According to EIOPA’s recent report on market developments, only 84 cross-border cases were registered in 2011. 

EAPSPI would furthermore like to recall the diversity of pension design in the 27 Member States due to cultural and historical reasons that have entailed quite different concepts of pensions. Some countries have opted for a generous pension system especially of the “first pillar” with a quite poor level of workplace pensions, whereas others have decided to introduce a basic “first pillar” income with stronger supplementary pensions. This leads to a different importance of workplace pensions in the context of the entire old-age pension schemes of the single countries that should be kept in mind while amending the IORP Directive.

EAPSPI would like to remember the important role of social partners in this field. In the public sector, workplace pension schemes have been established sometimes many decades ago e.g. in the Scandinavian countries, in the Netherlands or in Germany. Being based on collective agreements, such schemes cover large parts of the population and thus help to promote the overall introduction of supplementary pensions with very low costs.

Due to the initial statement in the Commission’s Green Paper on Pensions of July 2010 that “Member States and social partners are responsible for pension provision” and that the Green Paper “does not suggest that there is one ‘ideal’ one-size-fits-all pension system design” the Commission acknowledges the ultimate responsibility of the Member States and the social partners and accepts the existing differences also of workplace pension schemes in Europe. Since workplace pensions are – as shown above – primarily a national or sectorial business, they are mainly ruled by the national SLL. Therefore, there should be a priority of the SLL over prudential regulations.

EAPSPI would finally like to remember a recent OECD-study that also underlined the potential difficulty of a common approach to solvency. The study of Yermo and Severinson (2010), “The Impact of the Financial Crisis on Defined Benefit Plans and the Need for Counter-Cyclical Funding Regulations” (OECD Working Papers on Finance, Insurance and Private Pensions, No. 3) came to the conclusion that “international standardization of funding regulations is unlikely and that in any case it would risk being ill-fitting across jurisdictions. However, some convergence of over-arching funding principles to promote counter-cyclical features […] could strengthen DB systems. This could be complemented by general international best-practices and guidelines on how to determine minimum funding contributions and assets and liabilities […].”

	Noted


	18. 
	European Federation for Retirement Provision
	General Comment
	Inadequate consultation time 


The EFRP fully understands the constraints within which EIOPA must deliver its advice, but it  finds the consultation period too short (5 weeks). 


EIOPA should give all stakeholders, including also those at national level, the opportunity to analyse and comment on the questions that have been raised in connection with a key piece of legislation for IORPs.

Need for a policy debate and a pensions classification 


A horizontal and high-level policy debate on the internal market for occupational pension provision is needed. It should give attention to the overall pension systems across the EU and make a clear distinction between the different types of delivery mechanisms that exist in the Member States, as called for by many respondents to the 2010 Green Paper.


Before reviewing the IORP Directive, the Commission should develop a pension classification or a common terminology for pensions. This will improve the understanding of national pension systems. The EFRP is willing to work with the EC and EIOPA to contribute to a pension matrix. 

“Uneven playing field” 


The Commission’s aim to tackle the “unlevel playing field” for IORPs and create a fully harmonised “playing field” is, at this stage, premature, extremely difficult to achieve and an unconvincing justification for the IORP review. It fails to take into account the very diverse national systems of occupational pension provision as well as the different degrees of reliance on such occupational schemes. 


An overambitious approach to harmonisation risks being counterproductive for the sector and the beneficiaries, and ultimately is likely to serve only large commercial operators aiming to deliver “pensions” as products.  


Higher coverage of occupational schemes will not be achieved by heavy-handed and harmonised regulation. Rather, a flexible reference framework for work related pensions is needed. National authorities and institutions can then fully embrace the opportunities offered by the IORP Directive. 


The spirit of the “smart regulation” initiative, aimed at simplifying and reducing the regulatory burden for SMEs, should be applied to IORPs, the majority of which can be seen as similar to SMEs. 

The “supply” of occupational pensions, “cost efficiency” and “further efficiency gains”

The creation of an environment allowing “efficiency gains” (CfA 1.5) should not lead to the imposition of further efficiency constraints onto small pension institutions or undue pressure to merge so as to create larger institutions. 


The “supply and cost efficiency’’ (CfA 1.3) of occupational pension provision could be severely jeopardised if pension institutions face new burdensome compliance requirements or excessive quantitative rules. Sponsoring companies could feel inclined to refrain from offering supplementary pensions at all. 

The cross-border IORP market: little cross-border activity 


The lack of cross-border activity of IORPs is due to a demand, in practice limited to large multinationals able to bear the upfront costs. This is due to cultural reasons (language barriers, undocumented systemic differences), insufficient information on scope and details of SLL and tax hurdles as well as limited cooperation between supervisors. 


EIOPA in July 2011 has reported an increase of cross-border pension provision of 8% over the past year. If such progress is being achieved, one could wonder whether there is a real case for reviewing the IORP Directive argued by a need for harmonisation to improve cross-border IORPs. 

Level 2 regulation 


Level 2 regulation should be avoided as much as possible, because of the practical problems involved in designing measures for a hugely diverse IORP landscape and because of the lack of political oversight. 


Social partners, many Member States and IORPs want to see Level 1 principles implemented at national level so that they can be tailored to the specificities of the national pension system. 

IORP Directive as starting point 


EFRP regrets that the Call for Advice has taken Solvency II as a starting point for the review of the IORP Directive. 


We would recommend for each article of the IORP Directive to assess whether it needs to be modified to take into account the developments in prudential regulation since 2003 while also framing this analysis in the current economic environment (a need for economic growth and stability on financial markets). 


We have to bring to EIOPA’s attention that the EFRP Membership strongly opposes the idea to make the Solvency II quantitative requirements mutatis mutandis applicable to IORPs. The current IORP regime is seen as sufficient. Changing the rules modelled on Solvency II would imply a drastic change in the investment behaviour of IORPs which will further impair economic growth.  EFRP hopes that EIOPA will bring this general yet serious impact to the attention of the Commission and take this point into account in its own further work on the Call for Advice.  


	Noted. 



	19. 
	European Fund and Asset Management Association (EF
	General Comment
	Introduction: We acknowledge that EIOPA has been thinking out of the box by proposing many different options with potentially far-reaching consequences.  However, in the absence of a robust assessment of the positive and negative impacts of the proposed options and given the short consultation period, we are not in a position to take a firm view on the specific questions covered in the draft advice.  We hope nevertheless that our general comments will be useful to help EIOPA finalize its advice.

Cross-border activity: The IORP Directive was presented as a first step on the way to an internal market for occupational retirement provision organized on a European scale.  With less than 100 IORPs operating across different Member States, the distance travelled so far towards a single market has been minimal.  It is therefore fair to ask how much IORPs and employees have benefited from the Directive.  Against this background, one of the essential goals of the IORP review should be that cross-border activity of IORPs reach a meaningful level to ensure that the benefits of the Single Market outweigh the costs for the sponsoring undertakings.  To tackle this problem, EIOPA should address the fundamental question as to why were there only 84 cross-border IORPs on 1 June 2011, whilst there are around 140,000 IORPs in Europe.  

We agree with the European Commission that the legal, regulatory and administrative requirements for the cross-border activities and conditions of operations of IORPs should be simplified.  And along with the European Parliament we trust that EIOPA will make full use of its competences and play an important role in the preparatory process for the Directive revamping. 

In considering measures that would help reaching this goal, the authorities should assess their potential vis-à-vis the achievement of three objectives:


Ensure a high degree of security for future pensioners, at a reasonable cost;

Establish an internal market for occupational pension provision that leads to significant economies of scale for IORPs;

Strengthen the mobility of pensions, thereby contributing to economic growth, job creation and sustainable pension systems in the European Union.

Since the first objective falls under the primary responsibility of the Member States in accordance with the principle of subsidiarity, EIOPA should focus its attention on strengthening the IORP Directive to improve the cross-border functioning of the occupational pension market and labour-market mobility in the EU.  Our position is in line the European Commission’s view presented in the Call for Advice: “The main purpose of the IORP Directive is to enable an employer in one Member State to sponsor an IORP located in another Member State”.  The impact assessment that should accompany the revision of the Directive should quantify the benefits of the proposed measures in relation to this fundamental objective, taking into account their costs and administrative burden.   

Without prejudice to national social, labour and tax legislation, we consider that the lack of transparency of the relevant regulatory requirements that cross-border IORPs need to comply with is an important obstacle to the expansion of their activities in other Member States.  Such requirements concern the social and labour laws that are applicable to pension schemes operated by IORPs authorized in other Member States, as well the amount of information that has to be submitted to the supervisory authority, the frequency of reporting and the entity on which the reporting obligation lies. Some Member States also impose different reporting requirements for different types of schemes. The diversity between reporting requirements tends to create a non-level playing field between Member States. It also imposes barriers of entry for new entrants to national pension markets, thereby preventing the emergence of a single market by curbing the offering of cross-border pension products.

Clearly, proper disclosure of the relevant regulatory requirements that IORPs need to follow when operating cross-border occupational pension schemes, and removal of cumbersome and superfluous administrative burdens and information constraints in establishing cross-border IORPs would facilitate cross-border activity.

Scope of the Directive: A proposal to change the scope of the Directive should also include a discussion of an amendment of Article 4 to extend the optional application of the Directive to other regulated financial institutions. To the extent that there are financial institutions other than life assurance companies that offer occupational pension services, it is important to extend the optional application of the Directive to these institutions to ensure that the Directive does not lead to distortions of competition.  The prevention of asset managers and other institutions such as banks from competing with pension funds and life-assurance companies on equal terms has led indeed to pension markets being dominated by a limited number of providers belonging to the latter categories.

Regarding the proposed 7 options discussed in section 6, in light of our general comment about the lack of an impact assessment study and the length of the consultation period, we are not in a position to advise EIOPA on which option is preferable.  We do not believe however that there is a need to extend the scope of the IORP Directive to all providers of pension schemes, as option 5 suggests.  Before considering this option, the European authorities should focus on the intended purpose of the Directive to create an internal market for occupational retirement provision. 

DC schemes: We have two fundamental questions regarding the prospect that the IORP Directive be adjusted to better address the specific needs for the regulation and supervision of occupational DC schemes that do not offer a principal and/or investment guarantee:


What do the European authorities wish to achieve by pursuing this goal?  


How would it be possible to adopt a regulatory regime for DC schemes whilst respecting the principle of subsidiarity?

In our view, given the different starting points and national specificities of pension systems across the Union, it is not realistic to expect converging towards a common consistent legislative framework covering all pension schemes and products.  

We also consider that the idea that pure DC schemes should be regulated at the EU level because these schemes tend to shift risks to scheme members is wrong even if it may be well intentioned.  The reality is that there are different approaches for scheme members to mitigate the risks they face, e.g. furnishing the members with all the presumptive information to help them in their decisions, limiting the number of choices, providing education on pension schemes, offering a default option, promoting auto-enrolment of all citizens with an opt-out clause, and minimum guarantees.  As shown in a paper recently published by EIOPA on risk mitigation mechanisms for DC related risk  (see EIOPA-BoS/025), Member States use such mechanisms to strengthen their occupational pension systems taking into account their specific situations and priorities.  

Instead of aiming to regulate all DC schemes at the European level, the European authorities should take on a more pragmatic approach and undertake the preparation of a consistent regulation and supervision of pan-European individual pension accounts, functioning alongside the current pension systems.  Taking pure DC schemes as a starting point, the authorities should try to converge towards a set of features that all pan-European schemes should comply with.  If the Commission and the EIOPA would propose to embark on this project – in the context of the IORP review or in parallel – they would open a door on the way to a true single market for occupational retirement provision organized on a European scale.     

Questions of governance: We agree with EIOPA’s view that the revised IORP Directive should contain a general proportionality clause applicable to all elements of the governance requirements.  

We consider that the Level 1 framework for governance set out in the Solvency II framework should not be the only framework of reference.  It is important to ensure that the new governance rules should not contradict governance rules that apply to other financial institutions, which are covered by an EU prudential regulation and are offering occupational pension services at national level, directly or as 3rd party service provider to IORPs. 


	Noted. 


	20. 
	European Metalworkers Federation (EMF)
	General Comment
	Unfortunate timing of the consultation, that is to say from July 8th up to August 15th 2011; a period where people are enjoying well deserved holidays and convening meetings with affiliates is nigh on impossible. Our reply is therefor incomplete.


	Noted

	21. 
	Financial Reporting Council
	General Comment
	I am writing on behalf of the Financial Reporting Council (FRC) enclosing our response to your Call for Advice on the review of Directive 2003/41/EC. Unfortunately due to the short timescale provided within which to respond we have been unable to consult our Board and its relevant operating bodies; therefore the points made only reflect staff views on the proposals. Nevertheless, we welcome the consultation and are pleased to provide a response. 

The FRC is the UK’s independent regulator responsible for promoting high quality corporate governance and reporting to foster investment. The FRC supports the UK Government’s five principles of better regulation which are that regulation should be:


transparent 


accountable 


proportionate 


consistent 


targeted – only at cases where action is needed.

We consider that these principles should be considered when formulating new regulations for IORPs.

The FRC supports the thrust of the proposals in the paper which are focused on ensuring high quality governance of IORPs. This mirrors our work in developing and maintaining the UK’s Corporate Governance Code (Code). The Code sets out standards of good practice in relation to board leadership and effectiveness, remuneration, accountability and relations with shareholders. We consider that there is a parallel between the intent of the Code and the aim of the proposals in the Directive. We understand that the aim is to ensure good practice in relation to the governance of IORPs, in particular with the leadership and effectiveness of the management board of IORPs, their remuneration and accountability and relations with the members and beneficiaries. We recognise that a key role of the governance system is to ensure an appropriate standard of protection for members and beneficiaries.

The Code contains broad principles and more specific provisions. Listed companies are required to report on how they have applied the main principles of the Code, and either to confirm that they have complied with the Code’s provisions or - where they have not - to provide an explanation. We consider that a similar approach would be proportionate for most IORPs given their heterogeneity and the differences in social and labour law within the EU.

EIOPA recognises that IORPs are heterogeneous and also have different characteristics to insurance companies. We understand the rationale for considering how the Solvency II governance requirements could be applied to IORPs, but we consider that EIOPA should be careful in trying to fit IORPs into the Solvency II framework. We recommend that EIOPA considers alternative methods to ensure good governance such as codes of good practice coupled with a “comply or explain” approach which can recognise national differences and be implemented in a more proportionate manner. The FRC would be happy to explain to EIOPA how the Code has worked successfully to improve corporate governance in the UK and explore how a similar approach might be developed to apply to IORPs.

An example of a code of good practice, coupled with a “comply and explain” approach applying to the governance of IORPs, is the FRC’s Stewardship Code. The UK Stewardship Code was published in July 2010. It aims to enhance the quality of engagement between institutional investors and companies to help improve long-term returns to shareholders and the efficient exercise of governance responsibilities. It does this by setting out good practice on engagement with investee companies to which the FRC believes institutional investors should aspire. While the Stewardship Code was initially aimed at firms who manage assets on behalf of institutional shareholders such as IORPs and insurance companies, the FRC recognises that the management of IORPS and other owners also have a responsibility for monitoring the performance of the firms in which the invest. The FRC therefore encourages all institutional investors, including UK IORPs, to report if and how they have complied with the Stewardship Code. In order to provide accountability we publish on our website the names of those IORPs who have signed up to the Stewardship Code and provide a link to their compliance statements. We consider that a similar approach might be applied proportionately to the wider issue of governance of IORPs. 

There are several thousand IORPs in the UK. While there are several very large IORPs with assets over £1bn, the majority of IORPs are small. The median IORP has assets of little more than £10m. Costs of administering most pension schemes are high and it is essential that any new regulations do not impose disproportionate additional costs on smaller IORPs. We are concerned that the current proposals might have a disproportionate impact on many IORPs.

Paragraph 1.2.6 states that EIOPA would have liked, given more time, to have provided a robust assessment of the impact of its draft advice. We believe that the impact on IORPs needs to be understood before any changes are made. There is considerable concern in the UK about the potential impact of changes to UK pension schemes from EU legislation. Given that the Solvency II requirements for insurance companies are likely to be deferred until 1 January 2014, we would encourage EIOPA to take more time considering the approach to IORPs and to carry out a wider review of possible alternatives including a thorough impact assessment to ensure that any recommendations are effective and proportionate.
	Noted


	22. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	General Comment
	The private sector plays a significant role in the provision of pension income for European citizens, as a complement to public pension systems. To guarantee both the protection of members and beneficiaries and the continued viability and stability of the sector, appropriate regulation of all players is critically important. In addition to the CEA-comments which we widely support we would like to emphasise the following aspects.

The GDV welcomes the EC’s intention to review the IORP Directive with the aim of creating a true EU market for occupational pension provision based on a solid risk-based prudential regime for all occupational pension providers. This would have the additional benefit of aligning the Solvency II Framework Directive — which follows a risk-based approach — and the IORP Directive more closely, thereby ensuring a level regulatory playing field.

In line with the principle of “substance over form”, the GDV strongly believes that all financial institutions that provide occupational pension products should be regulated not on the basis of the legal vehicle through which products are sold, but rather according to the risks those products present to the provider, members and beneficiaries.

In order to achieve fair competition and consistency in prudential regimes, the GDV strongly supports the application of the “same risks, same rules, same capital” principle to all financial institutions providing occupational pension products. More specifically, Solvency II should serve as a benchmark for the regulatory treatment of IORPs. The Solvency II principles as agreed in the Solvency II Framework Directive follow a risk-based approach and create a sound prudential regime. These principles should serve as the basis for regulating all financial institutions providing occupational pension products, provided the economically significant characteristics of the different pension products or schemes are taken into account. These potential specificities should be taken into account in a similar way for all providers, including insurers.

The importance of a level playing field between insurance providers and pension funds has been recognised and enacted into European law in the past. For instance, Article 17 of the current IORP Directive states that IORPs underwriting the liability to cover against biometric risk or guarantee a given investment performance or a given level of benefits shall hold a minimum amount of additional assets above the technical provisions, calculated according to the Life Insurance Directive (Directive 2002/83/EC – to be recast by the Solvency II Directive). The GDV insists that it is of utmost importance to review the IORP directive in such a way that a level playing field is guaranteed between all financial institutions providing occupational pensions.

Additionally, the review of the IORP Directive should not only be based on the views that only IORPs offer occupational pensions. In 2008, life insurance companies had a market share of 47% in the second pillar provision.  Furthermore, member states have been given the option to apply core prudential rules of the IORP Directive to the occupational-retirement-provision business of insurance undertakings (Article 4 of the current IORP Directive). Additionally, the insurance sector has a keen interest in the review of the IORP directive beyond the article 4 option, as insurance companies are directly affected by a number of provisions of the directive. For instance, under article 9 of the current IORP Directive several types of institutions, including insurance companies, are allowed to manage IORPs. Similarly, the insurance sector is a key service provider for IORPs via ‘outsourcing’. The GDV is therefore very keen to contribute to the review of the directive in order to achieve an outcome in the interest of all concerned parties. 

--------------------

CEA Statistics N°28: The role of insurance in the provision of pension revenue


	Noted

	23. 
	Groupe Consultatif Actuariel Européen.
	General Comment
	This consultation covers the following aspects of the Call for Advice: scope, cross-border activity, prudential regulation and governance. The GCAE responses set out below are based on the views of its Pensions Committee on these issues, where relevant, but these are not “actuarial” issues as such.  We are working with EIOPA on the actuarial issues raised in questions 5, 6 and 19 of the Call for Advice which we understand will be the subject of a separate consultation later in the year.
	Noted.

	24. 
	Investment Management Association
	General Comment
	The IMA is pleased to have the opportunity to respond to the EIOPA consultation. In various capacities, IMA member firms have a significant interest in the future of European pension provision.  They manage assets for the full range of pension schemes and funds operating both in the UK and internationally, including defined benefit (DB) and defined contribution (DC) schemes and national pension reserve funds.  Some IMA members also have specific pension company subsidiaries operating bundled (i.e. administration and investment platform) DC schemes domestically and abroad.

We would summarise our response as follows:   we support the cross-border mobility of people, services and capital across the EU and are keen to work with the European authorities to advance the single market.  However, we are not convinced that there is sufficient clarity about the role of the IORP directive in helping to achieve this.  We are also concerned about the use of insurance regulation as a paradigm for the potential pan-European regulation of pension schemes.

While we wish to participate in full in the debates regarding the future of pensions regulation in Europe, we found the short deadline for this consultation extremely challenging, given the wide ranging issues at stake.  We urge both EIOPA and the Commission to retain longer time frames for future consultations to allow stakeholders full opportunity for input.


	Noted. 



	25. 
	Ius Laboris.
	General Comment
	Ius laboris is an alliance of leading Human Resource law practitioners. We have more than 2,500 lawyers providing local Human Resource law expertise. Many of these are based in the European Union, and some of these specialise in pensions law. Our response to the Draft Response to Call for Advice on the review of Directive 2003/41/EC is made after having taken soundings from many of our pension law practitioners throughout the EU.
	Noted.

	26. 
	J.P. Morgan Worldwide Securities Services

60 Vict
	General Comment
	J.P. Morgan Worldwide Securities Services (J.P. Morgan WSS) is a leading provider of custody and related services to pension funds in Europe, Asia and the Americas. With total pension assets in custody of €1.73 trillion, €439 billion related to European pension funds, including both public and private sector schemes.

The case for a new Directive

 J.P. Morgan WSS understands the Commission’s concern that the number of cross-border IORPs is small. However, the number is growing. It is critical to understand that there is a range of limitations to the potential size of the cross-border IORP market, including but not limited to taxation, and that a re-design of IORPS is unlikely to be capable of addressing and overcoming these, or indeed of altering substantially the uptake of cross-border IORPs.

Indeed, is it the nature of IORPs or their regulatory framework that should be in focus at all? The real challenge is that for many in Europe, there is little or no private pension provision at all; hence the Commission’s focus should be on developing a European framework for private pension saving on a defined contribution basis. This could be modelled on the very successful UCITS framework as a blueprint.

On questions of the application of a solvency regime to pension funds, it is vital to bear in mind that pensions are very different from insurance. Given the diverse systems and traditions for pension provision across Europe, harmonisation could be disruptive and costly. Security is an important feature of pension arrangements but this is not simply a function of whatever solvency regime might be deemed appropriate; a critical element of security rests in appropriate governance.


	Noted.

	27. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	General Comment
	I have a few general remarks at this stage of the discussion on the IORP review. 

Above all I have to remark that I have not been able to submit my remarks to the Minister of Social Affairs and Employment, so I have to make a reservation about that.

This issue has the following objectives in point 1.2 of the Commission’s Call for advice (CFA): 
- “measures that simplify the legal, regulatory and administrative requirements for setting-up cross-border pension schemes”:
- “measures that would allow IORPs to benefit from the risk-mitigating security mechanisms at their disposal”; 
- (measures) “to modernise prudential regulation for IORPs that operate DC schemes”.
 
This issue also faces the following conditions:
- “The new supervisory system for IORPs should not undermine the supply or the cost-efficiency of occupational retirement provision in the EU.” (see point 1.3 of the CFA);
- “The aim is to attain a level of harmonisation where EU legislation does not need additional requirements at the national level.” (see point 7.1. of the CFA);
- the primary aim to ensure the sustainability, safety and affordability of pensions, the approach  taken by the European Commission in the Green Paper on Pensions; and 
- the point of view stressed in the reaction by the Netherlands on the Green Paper on Pensions that Member States are themselves responsible for their pension system and that the Netherlands will always explicitly examine the question whether Europe should take the initiative.

It is also not clear at this stage of the discussion which kind of measures are the responsibility of the home member state and which (additional) kind of measures are the responsibility of the host member state if cross border operations take place under the revised IORP Directive.

Finally, more clarification is needed which principles should be set at EU level and what will remain the discretion of the Member States.


It will be very useful to have a discussion in the coming period (for example by the European Insurance and Occupational Pensions Committee) about the relationship between these objectives and conditions. 

All my responses to the following questions are subject to the outcome of that discussion and the impact assessments of the different proposals. 
	Noted.


	28. 
	Mercer Limited
	General Comment
	Mercer is a leading global provider of consulting, outsourcing and investment services. Mercer works with clients to solve their most complex benefit and human capital issues, designing and helping manage health, retirement and other benefits. It provides benefits, actuarial, investment and governance consulting advice to IORPS throughout the European Union and is a leader in benefit outsourcing. Its investment services include investment consulting and multi-manager investment management.

In this context, Mercer understands the importance of IORPs, both in relation to providing income to scheme members when they retire from work and as major investors as a class and, in some cases, as individual schemes. Those countries with material defined benefit pension provision have witnessed declining levels of provision, and its replacement with defined contribution schemes, as additional regulation has been imposed. So, although some regulation is absolutely necessary, for example to ensure scheme members understand the risks they carry, the wrong sort of regulation can increase those risks. 

In particular, what supervisory authorities can achieve is limited – in many cases an entity separate from the IORP will be responsible for setting its objectives, including determining its structure. Although regulation such as that proposed in the Call for Advice can ensure that, within these parameters, processes are well managed, it does not ensure that the original objectives remain fit for purpose. It is not the responsibility of supervisory authorities to set objectives for individual IORPs, but the way regulation is established and enforced can result in some arrangements becoming preferable to others, regardless of how appropriate they are for the intended membership. In that case, no matter how well run those IORPs are, the outcomes will be unsatisfactory.

Regulatory authorities must walk a fine line between imposing regulations that enable IORPs to operate well and regulations that result in their objectives and purpose being undermined. 

The fine line applies to the type of regulation imposed and the extent of regulation and regulatory oversight. There is a real danger in believing that more regulation necessarily creates additional security: in our view this is not the case. Regulation needs to be risk based and proportionate and implemented in a reasonable way. Otherwise, its cost could undermine the provision it is trying to protect. So, for example, although it seems beneficial for regulatory authorities to have wide powers to access IORPs’ premises and those of their service providers, and to demand data and other information, in some cases this will be disproportionate, sometimes to the extent that regulation will be duplicated. Similarly, where services are provided by individuals or entities that are separately regulated (by a regulatory authority the IORP’s supervisory authority should recognise), the IORP’s supervisory authority should be able to rely on that regulation rather than enforcing its own regime.  

It is critical, in our view, that revisions to the IORP Directive aim to ensure, as far as possible, that local regulators can operate effectively, to support the development of robust retirement provision in member states. 

We consider that all retirement saving established by employers, and (partly) paid for by them, on behalf of their employees should be subject to the IORP Directive. This is regardless of:

i)
How, or whether, the IORP is ‘funded’, since the choice of financing method (although, once the choice has been made, not necessarily the financing itself) is a matter for the employer and should not materially affect the outcome as far as the employee/member is concerned; and

ii)
How the underlying benefits are calculated – that is, whether they are considered ‘defined benefit’ or ‘defined contribution’, however these terms are defined.

However, we would expect the Directive to be sufficiently flexible that its provisions can be adapted appropriately, depending on the way the IORP is established and/or the benefits provided. 

The other overarching point we would like to make refers to the wide range of organisations through which pension benefits within the EU are provided (including those in and those out of the scope of the current IORP Directive). EIOPA refers to this in its draft response to the Call for Advice, but we consider that it should be more strongly reflected in the advice it proposes to give to the Commission. The entities that are subject to the Directive include profit making and not for profit entities; joint stock or limited liability companies and mutual organisations; and insurance arrangements and trust based organisations. Their legal personality varies considerably, not only because each member state’s legal framework will differ, but because each structure imposes different regulatory requirements and responsibilities on the organisations’ executive and non-executive boards. 

EIOPA will be aware of the difficulty local regulators are having implementing Solvency II in relation to insurance companies, which form a small and relatively homogeneous group when compared to pension providers. Revisions to the IORP Directive, whilst respecting the need to ensure that members’ expectations are properly respected and delivered within each form of arrangement, must take these differences into account. In doing so, EIOPA should ensure that plurality of provision and benefit design is not undermined by its proposals.
	Noted

	29. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	General Comment
	About the NAPF

The National Association of Pension Funds is the UK’s leading voice for workplace pensions. Our members operate 1,200 pension schemes. They provide retirement income for nearly 15 million people and have almost €950 billion of assets under management. Our membership also includes over 400 providers of essential advice and services to the pensions sector. This includes accounting firms, solicitors, fund managers, consultants and actuaries.

The NAPF is also a founder member of the European Federation for Retirement Provision (EFRP).

Scrutiny of the case for a new Directive

The NAPF urges EIOPA to start its response with a  rigorous examination of the Commission’s assumption that a new version of the IORP Directive is needed.

The Commission’s case for reform is based on what it sees as the slow growth of cross-border pension schemes. Yet EIOPA’s own research, published on 14th July, shows that the total number of cross-border pension schemes increased from 78 to 84 in the past year – an 8 per cent increase. Although the overall number of cross-border schemes is still modest, an 8 per cent growth rate is good progress at a time of sluggish economic activity. EIOPA’s response should draw attention to these figures and point out that, if such progress is being achieved, there really is no case for a new IORP Directive.

EIOPA’s response should also challenge the EC’s assumption that the current form of the IORP Directive is one of the reasons for the low number of cross-border schemes. Far more rigorous analysis and evidence is required if this point is to be used as justification for new legislation. EIOPA should point out that there are far more significant barriers to cross-border pension provision, such as differences between Member States’ tax regimes.

No default acceptance of Solvency II 

The NAPF recognises that EIOPA is obliged to answer the questions put to it by the European Commission’s Call for Advice. On most points, those questions seek EIOPA’s advice on how sections of the Solvency II Directive could be adapted for pensions. 

The NAPF urges EIOPA to ensure that its response subjects this Solvency II-based approach to rigorous scrutiny. 

Although the NAPF shares many of the Commission’s objectives – particularly greater security for members’ pension benefits, we do not accept that Solvency II provides the right starting point for this work, and EIOPA’s response should reflect this. We recommend that EIOPA puts the following points to the Commission.


Pensions are fundamentally different from insurance. Unlike insurance products, pensions are paid over the long term in a relatively predictable manner. So it is be wrong to assume that a regulatory framework designed for insurance should apply to pensions.


There are very diverse systems and traditions of pension provision across EU Member States. Designing a more harmonised regulatory system would not only be almost impossible, it would also be undesirable and costly. These extra costs would be passed to members.


Policy-makers should recognise that workplace pension funds have weathered the financial storm well and have proved to be resilient. Security should not be seen as being synonymous only with solvency; governance also has a crucial role to play.


It would be inappropriate to apply a Solvency II-style regime to pension funds in the UK, where members’ benefits are already strongly protected by the employer covenant, by the work of the Pension Regulator and by the Pension Protection Fund.


It is important to recognise that introducing an extra solvency buffer for pension schemes – in addition to existing funding requirements – would inevitably force more employers to reduce or cease providing pension benefits to their employees, resulting in less generous benefits for scheme members and creating a pensions system in which members have a greater exposure to risks. So although a Solvency II-style regime might – in theory at least – strengthen security, it would undermine adequacy – contrary to the Commission’s objectives as set out in the July 2010 Green Paper Towards Adequate, Sustainable and Safe European Pensions Systems.


	Noted.

	30. 
	Pan-European Insurance Forum (PEIF)
	General Comment
	The Pan-European Insurance Forum (PEIF) is a group of CEOs of major insurance companies in Europe, consisting of AEGON, Allianz, AVIVA, AXA, GENERALI, ING, MAPFRE, Munich Re, RSA, Swiss Re, UNIQA and ZURICH Financial Services. PEIF Members strive for a strongly competitive and fully integrated European insurance market. PEIF companies represent 68% of the STOXX® Europe Insurance.

Transparency of pension systems will foster effective competition within a true internal market

PEIF supports the development of secure, adequate and sustainable pension systems based on a mix of state and private provision. To function effectively, these systems must be transparent and operate on a common methodology enabling meaningful comparisons and overviews. For the private sector to contribute to its full effect, transparency must support the operation of the market and effective competition within a true internal market. 

Life insurance companies are also providers of occupational pensions, ...  

The review of the IORP Directive should not be based on a view that only IORPs are involved in occupational pension provision and that life insurance companies are only involved in providing private pensions.  Life insurance companies provide occupational pensions:


under the Life Insurance Directive – soon to be replaced by Solvency II


via IORPs 


as life insurance companies operating partly under the Life Insurance Directive and partly under the IORP Directive (Article 4, IORP Directive)

... manage IORPs and provide services to occupational pension funds ... 

In addition, life insurers also manage IORPs (Article 9(4), IORP Directive) as well as provide important services to occupational pension funds, for example, reinsurance. Often the pension fund operates as saving vehicle during the accumulation phase with life insurance companies providing an annuity during the pay-out phase.  The Life Insurance Directive and the IORP Directive are parts of a single system and need to be considered, as the Commission says, ‘holistically’. Following this view, the main objective of the review of both Directives should be to ensure an appropriate regime for the provision of occupational pensions, regardless of whether the provider is an IORP or an insurance company.

... resulting in competitive issues between pension funds and insurers even if the competitive landscape varies across the EU 

The competitive relationship between IORPs and life insurance companies is complex and diverse. Sometimes they compete directly with each other. Elsewhere, even within one country, they may cooperate. Over a longer timeframe, government choices about what roles different types of providers play in the pension system also implies a competitive relationship. Furthermore, there is a competitive interaction between different pension pillars: the demand for private pension products is also determined by the adequacy, security and affordability of state and workplace pensions. Increased transparency is key for real pension planning by Europe’s future pensioners. Therefore, the  same methodology for description and measurement should be applied to all providers of pensions to ensure comparability and to prevent the opportunity of regulatory arbitrage.

As part of Europe’s pension systems, both IORPs and life insurance companies have social and economic functions.  

They provide pensions by making capital available to Europe’s economy, generating the wealth needed to sustain our European social model. As providers of financial products with social objectives both IORPs and life insurance companies have an interest in ensuring that sponsors can afford to provide occupational pensions. 

To realize the social and economic benefits of a true internal market in pensions, national pension systems need to become more connected

PEIF recognizes the diversity of national pension systems but wish to see this diversity become more manageable. National systems must become more connected, so that the social and economic benefits of a true internal market in pensions are realized. Europe’s citizens are increasingly mobile in all senses, changing jobs, switching between employment and self-employment, moving across borders whether as workers or as pensioners. Europe’s regulatory framework must facilitate this increasing connectivity. As pan-European providers we already see real demand for pan-European products from multinational companies, via IORP or via life insurance solutions. Providing solutions here will help kick start a real single market in pensions accessible to wider groups. This is the backdrop to the review of the IORP Directive.

A common European methodology for pensions concerning risk assessment is needed

Solvency II will introduce a new, risk-based economic prudential framework for Europe’s insurance sector. PEIF therefore welcomes the recognition by the EU that there is a need to modernize the framework for European pension provision for the wider occupational sector. The Solvency II Framework Directive, if well designed and calibrated, gives a good orientation to create a common European methodology for risk assessment concerning pensions. Therefore, it is necessary to identify relevant similarities and differences between the parts of pension systems in Europe, increase transparency to all and ensure that consistent regulatory solutions are found for similar risks. A common European methodology should maintain consistency for providers of similar pension products regardless of how they are formally classified as financial institutions and ensure that similar risks covered by the provider of pensions are subject to similar assessments.

EIOPA’s Insurance and Reinsurance Stakeholder Group should contribute on a systematic basis in the assessment of the IORP Directive 

As life insurance companies are deeply involved in all forms pension provision including occupational pension provision, they should be fully involved in the review of the IORP Directive. EIOPA’s Insurance and Reinsurance Stakeholder Group should therefore also contribute on a systematic basis in the assessment of the IORP Directive. 


	Noted

	31. 
	Pensioenfederatie
	General Comment
	In our answers to questions 1 through 18, we will provide our reaction to  the proposed draft answers of the EIOPA. We reserve however our right to come back to some of the questions after further analysis. First, we would like to present EIOPA as well as the European Commission with a couple of key remarks regarding:


The process of the call for advice.


The objectives of a revision of the current IORP Directive as put forward by the European Commission.


The general principles that we think should be an integral part of any revised IORP Directive.

These key remarks are:  

1.
Our following answer cannot be considered complete as the time for a proper analysis of the concept answer of the EIOPA has been very short and it has been published during the summer vacation period. Therefore we will certainly come back to several of the issues at a later stage.

2.
The review of the IORP Directive should be imbedded in a holistic approach. Next to security, adequacy and sustainability need to be addressed with regard to the review of the IORP Directive as it has been done in the Green Paper. 

3.
In general, we think convergence rather than harmonization should be pursued for pension policy.

4.
Proportionality should be defined and be an important part of Level 1 regulations (Lamfalussy process). All decisions with regard to pensions have therefore to be taken at level 1. Further harmonization at level 2 seems to be difficult and we would rather like to see the integration of all relevant actors in the legislative process. Therefore, quantitative impact studies and proper assessments should be an integral part of the whole process of revising the Directive at all stages in order to oversee all the (indirect) consequences. Proportionality is already an issue with respect to the scope: since a great deal of second pillar pensions in Europe are not run by specific institutions, the possibility exists that the IORP Directive will cover only a small proportion of all pension provision. For proportionality reasons, a broad coverage should be pursued for the IORP Directive in order for it to be proportionate.

5.
Sharing the opinion of the Dutch Ministry of Social Affairs, we think that more clarification is necessary on the relationship between the following objectives in point 1.2 of the Commission’s Call for advice: 


 “measures that simplify the legal, regulatory and administrative requirements for setting-up cross-border pension schemes”;

 “measures that would allow IORPs to benefit from the risk-mitigating security mechanisms at their disposal”; 


 (measures) “to modernise prudential regulation for IORPs that operate DC schemes”;

and the following conditions:
- “The new supervisory system for IORPs should not undermine the supply or the cost-efficiency of occupational retirement provision in the EU.” (see point 1.3 of the CFA);

“The aim is to attain a level of harmonisation where EU legislation does not need additional requirements at the national level.” (see point 7.1. of the CFA).


6.
As it is also mentioned by the Dutch Ministry of Social Affairs, it is not clear at this stage which kind of measures are the responsibility of the home member state and which (additional) kind of measures are the responsibility of the host member state, if cross border operations take place under the revised IORP Directive.

7.
As the EIOPA rightly stated, there might be a very limited demand for cross-border activity (p. 27, point 7.3.13. of the draft answer of the EIOPA).

8.
The basis for the review of the IORP Directive should be the IORP Directive itself and the different reports published by the CEIOPS. It is not appropriate to use the framework of the Solvency II Directive as a starting point.

9.
A revised IORP Directive should be able to handle different pension systems and the variety of pension agreements, including hybrid systems and leave enough flexibility for national decisions in this respect. A revised IORP directive should also leave enough flexibility for future adjustments of pension arrangements and for new kind of pension agreements. Pensions should continue to be considered as part of labour agreements. In the Netherlands a proposal for a new pension agreement has just been launched. This proposal can be characterised as a ‘hybrid’ system for the purpose of supervision: the pension agreement is explicitly stating that the pension benefit is conditional and depending on demographics and investment returns. A new IORP Directive should ideally strengthen such a pension deal, and take into account the specificities of such a hybrid system. The main points of this agreement are mentioned hereunder:


collectivity, solidarity and compulsory participation are important features of the Dutch occupational pension system;

a new balance must be found between ambition, security, solidarity and costs;

contributions should be kept at a reasonable level;

the level of security no longer can depend on uniform ex-ante guarantees, but must be secured through the interrelation between risk profile, investment port folio and the technical provisions;

pension agreements must clearly state how risks are shared, for instance in case of shocks on the financial markets;

social partners can decide on the level of security;

increased transparency and good communication about the ambition and the risks and the real pension payments has to be ensured. 

10.
A revised IORP directive should stimulate the accrual of sustainable occupational pension benefits and promote the supply of cost efficient workplace pension provision. 


	Noted

	32. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	General Comment
	Pensioenfonds Zorg en Welzijn (PFZW) is the not-for-profit mandatory pension fund for the Dutch health care and welfare sector. We manage the pensions for more than 2.3 million participants. Our assets under management contribute to 99.5 billion euro (end of 2010).

PFZW has contracted PGGM to administer its pension scheme and manage the assets of the pension fund. PFZW was also assisted by its services provider PGGM in answering the questions of this response.

For further information on PFZW and its pension services provider PGGM:

PFZW : http://www.pfzw.nl/about_us/Corporate_information/Corporate_information.asp 

PGGM : http://www.pggm.nl/About_PGGM/Corporate_information/Corporate_information.asp
PFZW is a member of the Pensioenfederatie, the Dutch federation of pension funds. PFZW has been involved in the drafting of the reaction of the Pensioenfederatie. Some of our answers may show a resemblance with the reaction of the Pensioenfederatie.

Preliminary Remarks

1.
A revised IORP Directive should be able to handle different pension systems, including pension systems with a hybrid character. A revised Directive should stimulate the accrual of sustainable pension benefits and be able to cope with new pension agreements like the one recently negotiated between employers, employees and government in the Netherlands.

2.
The European Commission should stick to a holistic approach as brought forward in its Green Paper, relating pension security to sustainability and adequacy.

3.
Proportionality should be defined and be part of Level 1 regulations (Lamfalussy process).

4.
The EU should only intervene in the subsidiarity if national legislation fails to comply with the relevant principles of a single market. Pensions should continue to be considered as part of labour agreements.

5.
We subscribe to the idea that there can be a need to review/revise the current IORP Directive. The starting point should however be the current IORP Directive and not the Solvency II Directive, even though in general the principles and the structure behind Solvency II seem sensible. In general Solvency II as such should not be applied to IORPs without taking into account the specificities of IORPs.

6.
Impact studies should be part of the process of revising the Directive at all stages.


	Noted

	33. 
	Romanian Pension Funds’ Association 

(Asociatia
	General Comment
	1.
I. The APAPR strongly considers that the mandatory private pension schemes (so-called 2nd Pillar under the World Bank taxonomy) in the new member states, referred to in the EIOPA document (paragraphs 6.3.5 to 6.3.7), should remain under the scope of Regulation 883/2004 and should not be transferred under the scope of the reviewed IORP Directive. 

2.



3.
Therefore, we support any of the Options 1 to 4, as long as the mandatory private pension schemes in the new member states are not wrongly considered as “occupational”, as suggested by the wording detailed under Option 2, for example. 

4.
Indeed, some clarifications could be made to the “occupational pension schemes” universe, but this universe does not include the 2nd Pillar systems (mandatory private personal pension plan) in the new member states, for reasons related to design and features, described below.

5.


6.
II. There are several arguments for our position, with numerous of them being pointed out even in the EIOPA document:

7.


8.
a) “The following OECD definitions are useful for common understanding of the proposals which are set out in this advice: (...)

9.
Personal pension plans: Access to these plans does not have to be linked to an employment relationship. The plans are established and administered directly by a pension fund or a financial institution acting as pension provider without any intervention of employers. Individuals independently purchase and select material aspects of the arrangements. The employer may nonetheless make contributions to personal pension plans. Some personal plans may have restricted membership.”
10.

The mandatory private pension systems in Romania (specifically) and in the other new member states (generally) fit in perfectly with the OECD definition of (mandatory) personal pension plans, and have nothing in common with the occupational / employment-related definition suggested by EIOPA:

11.
in Romania, access to these plans is not linked to an employment relationship. All the self-employed and the freelancing individuals which contribute to social-security are also eligible for the mandatory private pension funds, so access to this 2nd Pillar is regardless of the occupational / employment status, but is linked to social-security;
12.
in Romania, these private pension plans are established and managed directly by financial institutions, without any intervention, role or scope of employers. Contributions to these plans are individual, being directed from the social-security system. Employers are not involved in any way in the creation and administration of these pension funds. Furthermore, employers do not ever pay contributions to these pension plans on behalf or for the benefit of their employees and are not even allowed to top-up the individual contributions directed via the social-security centralized collection system;
13.
in Romania, individuals independently purchase the arrangements, their design being extremely restricted by law and not subject to any collective bargaining and/or employer consultation. In fact, employers, labor unions and third-parties other than the individual are by no means part of the decision-making process regarding accessing one pension fund or another.

14.


15.
b) “Any extension of the scope of the IORP directive should be based on common principles which can apply to all pensions models.”
16.

Given the details provided above, we consider that the occupational principle does not apply in any way to the mandatory private pension system in Romania and the other new member states. Therefore, the extension of the IORP Directive’s scope towards these systems would not be fair or based on any “common principles”.

17.

We stress out our deepest concern regarding some suggestions in the EIOPA document that all (mandatory) private pension systems in the new member states are somehow employment-linked or employment-related, therefore occupational. This argument is utterly false and we consider it must not be maintained in the final version of the EIOPA response document.

18.


19.
c) (when referring to the mandatory private pension systems in the new member states) „However, some of these elements can also be classified as a personal pension plan. The dividing line between 1st, 2nd and 3rd pillar is not always clear. Amendments to clarify the current exclusions could enhance a consistent application.”
20.

Even the EIOPA rightfully considers that “some” (although the correct term would be “most”) of the design features of these pension systems point to the OECD definition of personal pension plans. Indeed, some clarifications are in order, but forcing the “occupational” definition on these systems is unfounded and thoroughly unfair.

21.


22.
III. While the EU constantly invokes the subsidiarity principle when referring to (public) pensions systems in the member states (“pensions are largely the responsibility of member states”, “subsidiarity recognized, no change intended”), the changes suggested by this EIOPA document tend to contradict this principle in the field of private pension schemes. 

23.


24.
In Romania, the mandatory private pension funds are regulated by a modern and complex prudential IORP/UCITS-inspired legal framework which gives due consideration to the specific issues that differentiate our system from the occupational ones in the older member states. Should new EU regulation (such as a reviewed IORP Directive with an over-enlarged scope) emerge to include the Romanian mandatory pension system, the effects could contradict initial expectations, driven by good intentions.

25.


26.
More specifically, enforcing supplementary capital/solvency requirements, technical provisions, etc.  on these pension systems in the new member states would result in negative financial impacts for both providers and pension funds, making private pension provision significantly less affordable, given the already very restrictive legal framework. In this type of systems, the financial institutions managing the pension funds have extremely limited revenues from this administration activity, because the individual contribution levels (transferred from social-security) are capped by law, and also the asset management fees are capped at very low levels, preventing the possibility of capital accumulations to meet any supplementary EU-established solvency requirements. 

27.


28.
Furthermore, we consider that it is not only unrealistic and unfeasible, but merely absurd that the revenues of pension funds and their managers/providers be capped at low levels by austere national regulations while the expenditures / capital / solvency obligations of these providers and funds be increased by new EU-established regulations that do not take into account the differences of these systems from the ones in the older member states. Also in this context, we stress out that the EIOPA assessment of options 2,3,4,5 on the enlargement of the Directive’s scope severely understates the negative impact, in terms of financial sustainability, of the proposed measures (i.e. Solvency II related) on the mandatory private pension systems in the new member states.

IV. Concluding remarks

From a political and non-technical perspective, we finally stress that having CEE mandatory pension funds under the scope of the future IORP Directive might turn out to be a strong incentive for Governments in the new member states to further shift private pension assets from mandatory funds to PAYG systems to avoid “interference” by Brussels-based regulations, as the IORP Directive could not block such a initiatives (see the reform-reversal cases of Hungary and more recently Poland, regarding their mandatory pension systems).

We therefore believe that the positive effects of this scope enlargement (e.g. quantitative and geographical investment restrictions may disappear, some erratic and interventionist national regulations might be blocked) are by no means able to counterbalance the potential negative effects on the further development of these systems, given the recent events and the restrictive economic and fiscal environment.
	Noted

	34. 
	Sacker & Partners LLP
	General Comment
	We welcome this review of the IORP Directive and the opportunity to provide input.

We also appreciate the need for clarity, particularly where aspects of the Directive have been interpreted differently by different Member States.

However, in conducting the review, it is necessary to take account of: 


the current framework in place for IORPs in each Member State, to ensure that any amendments to the Directive or new measures which are introduced remain proportionate for the types of pension vehicle used; and


existing protections, for example in terms of governance and internal controls, so that unnecessary cost and complexity can be avoided.

Our overall impression is that the measures put forward by EIOPA seek to introduce a level playing field between insurance providers and IORPs.    Despite noting the need for proportionality, this approach fails to take full account of the existing frameworks and protections already in place and, as we outline below, in many cases appears to introduce an unduly onerous burden for IORPs in the UK.  


	Noted

	35. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	General Comment
	1.
The review of the Directive on Institutions for Occupational Retirement Provision (IORP directive) calls for special prudence, not least against the background that the most recent amendment has only recently been implemented by all member states. Even though this issue is not specifically addressed by EIOPA in this section of the call for advice, we would like to point out, that in particular, capital adequacy requirements (“Solvency II”) should not be transposed into the IORP directive. Imposition of these requirements would cause great harm to institutions for occupational retirement provision (IORPs) and subscriber companies, and would markedly reduce the readiness of employers to enter into occupational pension commitments. This would run diametrically counter to the need to expand and strengthen occupational pension provision. Incorporation of Solvency II would ignore the risks faced by IORPs in terms of subsidiary employer liability as well as of insolvency cover by the pension protection association (Pensions-Sicherungs-Verein - PSV) differ fundamentally from those faced by private life assurance companies. In particular the last finance crises in 2009 showed, that the legal framework of the finance authority stood the test. 
	Noted


	Executive Summary

The ABI welcomes the opportunity to respond to EIOPA’s consultation on its draft response to Call for Advice on the review of Directive 2003/41 (Scope, cross-border activity, prudential regulation and governance) (the CP). We support the Commission’s aim of creating an internal market for occupational retirement provision organised on a European scale. It is right to explore whether the IORP-Directive can be improved to enable this.

The timetable set by the Commission for EIOPA is very ambitious, and as a result EIOPA has had to impose an extremely short consultation period. We do not believe this is helpful in understanding the extremely complex issues in sufficient detail to give a fully considered response. Our response to the CP therefore reflects our best efforts to provide our initial views. We are extremely concerned that the prospective consultation period for the autumn consultation on security mechanisms is expected to be only four weeks. Considering the hugely important and complex issues at stake, we feel this is unacceptably short.

That said, we are pleased that for many questions EIOPA is considering all options, including no change. We believe it is important to consider carefully whether a change will lead to demonstrable improvements. A rigorous impact assessment will be a crucial part of the review process. 

More generally, whilst Solvency II requirements can be helpful for improving certain areas of the IORP-Directive, for example on governance requirements, this does by no means apply to all areas of the IORP-Directive, as pension funds and insurers are fundamentally different entities. They also operate very differently in different member states. For example, as EIOPA will be aware, IORPs in the UK are offered by employers to their staff and benefit from the employer’s covenant meaning that the employer, whilst solvent, has to support the liabilities of the pension fund.

We broadly support the draft advice in a number of areas, including the need to improve the definition of cross-border activity, the need to better delineate prudential and social and labour law, and a number of governance requirements. 

However, we believe the implications for changing the scope of the IORP-Directive need much deeper analysis of the consequences before any changes should be considered. 

We also feel that imposing professional qualifications on all individuals effectively running the IORP is disproportionate as it excludes member-nominated trustees. 

We are also concerned that the proposed new powers for supervisory authorities in relation to outsourcing could lead to duplication of regulation where the entities performing the outsourced functions are themselves regulated by financial regulators. Such duplication should be avoided by requiring the regulators to co-ordinate information requests so that the entity performing the outsourced function only has to deal with its primary regulator.

For questions or clarification, please contact:

Dr Yvonne Braun

Assistant Director, Savings and Retirement

Yvonne.braun@abi.org.uk; tel: +44 (0)20 7216 7414


	Noted

	36. 
	The Association of Finnish Pension Foundations
	General Comment
	Unlevel playing field has been used as justification for harmonisation. However that doesn’t take in consideration that circumstances inside each member countries can differ a lot. Level playing field can hardly exist if competition between insurers is one-sided. IORP directive is only applied to Finnish pension funds with occupational voluntarily pensions. However situation in Finland is that occupational pensions and assets covering liabilities may only be transferred to insurance companies operating under life insurance directives and thus it is not possible to transfer pension liabilities and assets to pension fund. Extra regulation such as quantitative regulation of solvency 1. pillar may be harmful and counterproductive to the sector and eventually to beneficiaries and policy holders because of diminishing competition and alternatives. Solvency 1. pillar regulation is not appropriate to occupational IORP-pensions.

The conclusions in Draft Advice is based on incomplete information. This may have serious consequences also in pension systems that have not been considered by the OPC and thus neither by the EIOPA. The Finnish statutory earnings related pension system falls within the EU social security co-ordination rules and thus is at present time outside the scope of the IORP directive. According to Article 9 (3) of solvency II  directive the directive does not apply to the pension activities of pension insurance undertakings prescribed in the Employees Pension Act (TyEL) and other related Finnish legislation. This article in SII is based on the Treaty of Accession of Finland to the EU. The reason for this legislation is that these Finnish pensions and their providers are an integral part of Finnish statutory social security system that is to fall outside the scope of EU life insurance directives even though they are administered by private entities (special authorised  pension insurance companies and company as well as industry wide pension funds). These are already subject to risk based solvency framework as well as comprehensive prudential legislation.

The reform of IORP directive should not put in any way into question the present position of the Finnish statutory pension system and this should be made very clear.
	Noted

	37. 
	The Finnish Pension Alliance TELA
	General Comment
	The Draft Advice is based on the analysis by OPC which is not comprehensive. The conlusions based on this incomplete information, as they have been drafted at this point, can have serious consequences also in pension systems that have not been considered by the OPC and thus neither by the EIOPA. One of these can be the The Finnish statutory earnings related pension system, which TELA represents. This pension system falls within the EU social security co-ordination rules and thus is at present time  outside the scope of the IORP directive. According to Article 9 (3) of solvency II  directive the directive does not apply to the pension activities of pension insurance undertakings prescribed in the Employees Pension Act (TyEL) and other related Finnish legislation. This article in SII is based on the Treaty of Accession of Finland to the EU. The reason for this legislation is that these Finnish pensions and their providers are an integral part of Finnish statutory social security system that is to fall outside the scope of EU life insurance directives even though they are administered by private entities (special authorised  pension insurance companies and company as well as industry wide pension funds). These are already subject to risk based solvency framework as well as comprehensive prudential legislation. 

We strongly believe that the reform of IORP direcctive should not put in any way into question the present position of the Finnish statutory pension system and this should be made very clear. 
	Noted

	38. 
	The Polish Chamber of Pension Funds 
	General Comment
	The proposal of extending the IORP Directive over the mandatory pension systems which are not occupational by their very nature begs the question of the rationale of such change. It seems to us that this motivation has not been clearly voiced in the EC CfA and in the EIOPA’s response. Thus we would like, as a general comment, to point out several important arguments that in our view disqualify this proposal.

1) Mandatory pension systems in the CEE region are already regulated and supervised.

The mandatory pension systems in the CEE countries were created in late 1990s as structures coherent with and adequate to the social situation and social needs of each country at that time. Two important issues had been taken into account: the very initial stage of development of local capital markets and the highly limited experience of population with regard to financial knowledge and investment decision skills.

In result, designers of these systems took highly cautious approach by creating modern and cautious prudential regulations over pension fund administrators that in many if not most aspects are stricter than corresponding IORP rules. Such regulations are, for example: 


licensing process; 


fit and proper mechanisms, 


trading restrictions on shares of pension managing companies; 


regulation of fees; 


requirements to disclose information to media, members and supervisory office; 


guarantees of return; 


solvency capital requirements; 


guarantee funds; 


investment and concentration limits;

bank depositary institutions as additional watchdogs over daily activities of pension managing companies.

Our Chamber believes that leaving the mandatory CEE pension systems out of the IORP Directive will not result in worsening pension fund members’ safety compared to the IORP rules. Whereas the opposite might be true.

2) Mandatory pension systems in the CEE region are not occupational.

The systems are one of results of the pension reforms undertaken in 1990s and constitute a part of mandatory social security systems. Participation in funded system is mandatory and the pillar itself is organized by the state. Even though there are private institutions operating there, they carry out the tasks entrusted to them by the state on the basis of public-private partnership.

The CEE mandatory funded systems are not occupational due to the absence of typical relationship between a member of occupational pension plan and his or her employer (the sponsor organizing a scheme). Pension contributions paid to pension funds in funded systems of the new Member States come exclusively from salaries of employees; the employer in no way affects the performance of this system nor is responsible for its operation.

The mandatory pension system in Poland fits rather with the OECD definition of (mandatory) personal pension funds and has nothing in common with the occupational definition suggested by the EIOPA – there is no possibility for any collective bargaining on purchase of pension fund services and there is no possibility for employers to match employees contributions.

The CEE mandatory funded systems  are not supplementary in the meaning of an “extra” layer over the existing state old-age security systems since the contribution that goes into funded pension funds has been carved out from the compulsory pension contribution of the statutory system. They do not offer “retirement benefits based on an occupational activity as a supplement to social security pensions” (point 6.3.7.) because worker’s money going to mandatory CEE pension funds is not an additional contribution that would increase the scope of the old-age protection (as argued in point 6.3.7. of EIOPA’s document) but the part of the current old-age mandatory contribution that is merely channelled to capital market.

3) The “one size fits all” rule will create conflicts with local social and labour laws and should not be applied.

Our Chamber believes that by introducing the IORP prudential norms upon the mandatory CEE pension systems there might emerge a problem of legislation arbitrage. When faced with double prudential rules framework, pension fund operators may choose the IORP rules over the domestic ones as less strict and easier to comply. In effect, such a change may turn out to be against the interests of pension fund members. Also, the Member States might see such development as negative since in many cases it is the government that provides additional guarantees for the mandatory pension system (such as minimum pensions).

Pension fund operators in the CEE region are subject to state-imposed limits on fees they can charge which clearly defines constraints on their potential incomes. Most if not all occupational pension plans do not face such constraints. Thus, introduction of the IORP Directive rules on both type of operators do not seem to meet the standards of “common principles” and “level play ground”.

4) There are no legislation reasons, especially in the light of the subsidiarity principle, to seek finer clarification of the CEE mandatory pension schemes.

It should be stressed here that there are no gaps in the CEE countries’ national legislation and that the legal frameworks clearly delineate the boundaries between all national schemes: supplementary voluntary retirement provision, which is covered by the Pensions Directive, and supplementary mandatory retirement provision, which falls within the scope of the Regulation 883/2004 and Regulation 987/2009. Therefore, the assumption of the European Commission about unclear borders between: social security schemes and private schemes, occupational and individual schemes; and voluntary and mandatory schemes (expressed on the page 13. point 3 of the Green Paper) is not justified in the case of the funded systems of EU-10 countries.

The attempt to extend the scope of the IORP Directive over the mandatory CEE pension systems is not justified by the need to fill up missing legislation or prudential rules. It may severely limit competencies of Member States in shaping their own social policies. It also gives them an incentive to withdraw from pension reforms and to move pension assets back to their unfunded schemes.
	Noted

	39. 
	The Society of Pension Consultants
	General Comment
	SPC is the representative body in the UK for a wide range of providers of advice and services to work-based pension schemes and to their sponsors.  SPC’s Members’ profile is a key strength and includes accounting firms, solicitors, insurance companies, investment houses, investment performance measurers, consultants and actuaries, independent trustees and external pension administrators.  SPC is the only body to focus on the whole range of pension related services across the private pensions sector, and through such a wide spread of providers of advice and services.  We do not represent any particular type of provision or any one interest - body or group.

Many thousands of individuals and pension funds use the services of one or more of SPC’s Members, including the overwhelming majority of the 500 largest UK pension funds.  SPC’s growing membership collectively employs some 15,000 people providing pension-related advice and services.

The consultation paper has been considered by SPC’s European Sub-Committee, which comprises representatives of actuaries and consultants, insurance companies, pension administrators and pension lawyers.
	Noted

	40. 
	Towers Watson
	General Comment
	Towers Watson believes that the Commission’s aspired timescale for reviewing the IORP Directive is unnecessarily short and, consequently, ill-judged.  Indeed, we believe that, ultimately, a rushed review could harm rather than support workplace pension provision throughout the EU.  Our comments are intended to be constructive rather than obstructive, as we support much of the Commission’s objectives, including that Solvency II could be considered to be a reasonable starting point – but no more - for the risk-based supervision elements underpinning a new IORP Directive. However, we object fundamentally to the suggestion that the solution is to follow blindly (Solvency II) principles that have yet to be finalised, let alone, tested in practice.

The Commission’s legal power to make or review an IORP Directive was initially to create, and to now develop, a single market.  In this regard, the Commission suggests that an absence of widespread cross-border pension institutions evidences failure of the existing Directive.  This conclusion is unsubstantiated and in our opinion incorrect. We acknowledge that it is possible to further facilitate a single market by any reasonable non-obstructive measure (this will always be the case), but there is no evidence of current significant demand for cross-border provision, nor that demand would be prompted by greater harmonisation of the supervisory regime for pension funds. Unlike the financial crisis affecting banks and sovereign institutions, which demands urgent action, there is no urgency here; the existing pensions institutions’ frameworks have not contributed substantially to the financial crisis and any changes, or harmonisation, must be considered properly before being introduced.  Comparability should not be an objective that overrides other considerations. Moreover, the scope of any such comparability needs to be clear.  

Given that full implementation of Solvency II is being delayed until 1 January 2014, we believe that EIOPA should press the EC for an extension of the deadline for responding to its Call for Advice. This would allow time for EIOPA (which is currently also grappling with ongoing amendments to the Solvency II Directive) and all stakeholders to consider issues more thoroughly.  As has been called for since the first murmurings of the IORP Review, and has long since been promised by Commission officials, a full impact assessment - both qualitative and quantitative - is also essential.

Finally, we question just how level a playing field the Commission is trying to create and the rationale for the existing exclusions within the IORP.  EIOPA was not asked to comment on these, but has nonetheless chosen to do so in relation to the exemption for social security schemes.  In our opinion, if EIOPA is to comment on any of these (a principle which we support) it should consider all of them.  


	Noted

	41. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

The aba, in principal, agrees with the analysis as laid out in this advice. In particular, we agree that book reserve and pay-as-you-go schemes as well as institutions whose beneficiaries have no legal rights to benefits and whose sponsoring employer can redeem assets at any time and not necessarily meet its obligations for payment of retirement benefits are excluded from the scope of the IORP Directive.

Book reserve schemes are correctly excluded as the Directive’s purpose is to provide a framework for the prudential supervision of institutions that fund retirement benefits. Book reserve schemes, at least in Germany, are provided by employers who are subject to social, labour and tax law but not prudential law as entitlements are secured by a nation-wide insolvency scheme (Pensions-Sicherungs-Verein).

To avoid confusion with respect to Art. 17 of the IORP Directive, we would propose changing the wording in Option 4 by substituting the expression “at their own risk” with “not guaranteed by the State”. In the German context, confusion may arise because some IORPs operate as autonomous institutions i.e. “at their own risk”, however, the sponsoring employer or group of employers still has a contingent liability if the IORP fails.

Regarding Options 5 and 5(i), we would exclude these from the analysis altogether (see question 2). 
	Noted.

The expression "at their own risk" finds its origin in the insurance directives (a.o Art. 2.3 Life directive 2002/83/EC) and can indeed be understood as "not guaranteed by the State". A reference to this article and relevant case law has been added in the amended advice. 
Noted.

	42. 
	ALFI and ALFP
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

ALFI and ALFP agree with the deep and very helpful analysis and assessments of the different options established by EIOPA.

We adhere to and support the proposal that the new EU Member States should be able to benefit from the advantages offered by the IORP Directive. Therefore, it appears absolutely necessary to us that the current scope of the Directive be adapted to include these new Member States’ occupational retirement schemes that fulfil the same purpose and reply to the same need as in the existing Member States but which currently fall outside the scope of the Directive. It seems unacceptable to us that the residents of these Member States cannot benefit from the achievements of the common market in such an important matter (individually and collectively speaking) as retirement provisions.


	EIOPA proposes 2 options to extend the directive's scope but prefers to maintain the Directive focused on employer-based schemes, since this is the basic element in the functioning of the directive and is also the starting point of the other advices. 

	43. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	1.
	Scope of the IORP Directive

We agree with EIOPA regarding the different options, given the following two provisions:

1.
Pension scheme providers covered under other directives (for example, 85/611, 93/22 and 2000/12) should be allowed to come under the scope of the directive.

2.
We don’t understand the notion of “at their own risk.” What risk is being referenced here? Is it financial or life-related? This risk could be borne by the company, the employees or the providers, rather than being the responsibility of the provider alone, as option 4 on page 15 suggests.

We feel that it is important to clearly distinguish between occupational schemes and schemes which are strictly individual. In the case of the latter, employers do not make any decisions concerning the functioning of the plan. 
	Not the subject of the CfA. 

The expression "at their own risk" finds its origin in the insurance directives (a.o. Art. 2.3 Life directive 2002/83/EC). A reference to this article and relevant case law has been added in the amended advice. 
Draft advice has been reviewed.

	44. 
	Association of Pension Lawyers
	1.
	Comments on Call for Advice 1:  Scope of the IORP Directive:  Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

1.1
See the points made in the response to general comments at Section B above.

1.2
We believe that the options identified are indeed the full range of options for funded schemes, if one discounts the possibility of a reduction in the scope of the IORP Directive.  We believe that there are elements of the IORP Directive that ought to apply to unfunded and book reserved arrangements and note that this option is not covered by the response.  We accept, however, that the range of exclusions is not the subject of the CfA.

1.3
We question whether the examples of the pension models in new member states given in 6.3.3 should really be considered to be occupational pension schemes (as seems to be suggested) given the level of government involvement and the likelihood of intervention should failure occur.

1.4
Option 2 – the proposed “legal obligation” test would need to be defined carefully to avoid overlap with social security arrangements.  In the UK, new auto enrolment legislation will blur the line between compulsory and non compulsory models as well as arrangements to which there is a legal obligation to contribute.  While we agree that non-compulsion should not be a definitive feature for a scheme’s exclusion from IORP, compulsion is effectively used as a proxy for social security elements and removing compulsion as a defining feature puts more stress on the definition of social security arrangement.

1.5
Option 3 – we have no comments on this option.

1.6
Option 4 – we are not in favour of extending the IORP Directive and the inclusion of social security arrangements within the Directive has profound implications which would (a) need to be considered very carefully (given especially that social security system is currently undergoing reforms in the UK, with the UK government planning to change the state pension) and (b) are not mandated by any current legislative policy.  The proposed scope could well bring the UK’s Pension Protection Fund within the scope of the IORP Directive. In any case, the concept of “not guaranteed by a public authority” should be extended to include “not operated by a public authority”.  For instance, there are a number of arrangements in the UK operated by a public authority where the authority is responsible for funding the arrangements but does not “guarantee” funding as such.

1.7
Option 5 – the extension of the IORP Directive to personal pension arrangements would give rise to regulatory issues in the UK, in terms of duplication of effort between the FSA (or its replacement) and the Pensions Regulator.  It would create extra administration for the pension providers (e.g. provision of accounts and a statement of investment principles) which provide no worthwhile information to members and would simply represent an additional cost which would be passed on to members.

1.8
If there are truly arrangements in new member states which are not covered by the current IORP Directive then we can see the need for its extension.  However, we question whether there are any such arrangements.
	Not possible to process references to other sections.
Not the subject of the CfA.
Draft advice has been reviewed.
Clarification of the dividing lines between pension pillars is a political issue. 

Draft advice has been reviewed.

Draft advice has been reviewed.

A specific question has been added to the 2nd consultation.

	45. 
	Assuralia
	1.
	
	/

	46. 
	BASPSC_Bulgaia_IORP_15 08 2011
	1.
	The EIOPA analysis of the options regarding the scope of the IORP Directive wrongly presumes that the amendments to the directive are needed because of the fact that there are pension arrangements in the CEE countries which “have fallen outside the scope of any EU prudential regulation”. The founding EIOPA assertion about schemes “left out of regulation” is unacceptable. Mandatory pension funds in BG are within the scope of Regulation 883/2004, and the occupational pension funds – under the IORP Directive. If the proposed amendments are really aimed at pension fund members’ safety, it should be taken into account that the current local prudential regulations for pension providers are stricter than the corresponding IORP rules. The IORP Directive was fully transposed in the Bulgarian legislation in 2007, and thus Bulgaria is not an obstacle for the free EU market in occupational pensions. The lack of strong market interest by sponsoring undertakings in occupational schemes is rooted in the overall social, economic and political environment, and it is not a reason for the redefinition of the whole concept of mandatory funded retirement provision.

In brief, the BASPSC does not see a problem for the EU occupational pension market, as the CEE legal framework allows for IORPs to manage CEE occupational schemes on a cross-border basis. Reading the EIOPA document, we come to the conclusion that the problem EIOPA is trying to address in its analysis is different: The current provisions of the IORP Directive does not allow Western European IORPs to manage CEE mandatory pension funds in the way analogous to the occupational schemes. However, it does not lead to the conclusion that mandatory funded provision should become “occupational”. The founding concept of mandatory funded provision is pillar 1bis (part of the social security).


	Draft advice has been reviewed.



	47. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

We agree basically with the analysis of the options as laid out in this advice. The position of EIOPA is correct, not to extend the scope of the IORP directive to direct pension commitments (book reserves) and other unregulated forms of occupational pension schemes. The main difference to the other occupational pension schemes which are covered by the IORP-Direcitive is the fact, that the beneficiaries have no legal right to the benefits to the institution but only to the employer. Thus there is no need for regulation here, because the employer is directly liable for such promises and PSV would intervene in the case of insolvency. 

The IORP-Directive should only regulate prudential supervision of institutions that fund retirement benefits. These pension provisions are imperatively related to an employer – employee relationship. Therefore the distinction between second and third pillar pension systems has to be made safeguard interests of pension savers and to ensure the functionality of the different national framework which include many labour law provisions. 

In particular the Option 5 should not be applicable, because according this option private savings could also be covered by IORP-Direcitive. But the IORP-Directive must not blur the important distinction between occupational schemes and other forms of provisions. The IORP-Directive is not designed as “fall back solution” for all kinds of retirement savings, which are not clearly covered by other directives.


	There are countries where the employer remains liable for the pension promise although in these countries book reserves are not allowed. 
Clarification of the dividing lines between pension pillars is a political issue.
Draft advice has been reviewed.

	48. 
	Belgian Association of Pension Institutions (BVPI-
	1.
	“Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?”

We agree with the analysis of the options as laid down in this advice.  Extending the IORP Directive to non-occupational pension schemes would have such an impact in several member states that it would slow down the entire process of review of the IORP Directive (which, in view of the further promotion of cross-border activities, is urgent). Moreover, we are of the opinion that occupational pension schemes and non-occupational pension schemes are fundamentally different in nature and should thus be covered by a different regulatory framework. 


	Draft advice has been reviewed.

	49. 
	BT Pension Scheme Management Ltd
	1.
	We would favour the simplicity and consistency which would arise from all pension schemes being covered by the same regulatory regime. We therefore are supportive of Option 2. We believe that the EIOPA analysis is appropriate and comprehensive.
	Noted.

	50. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	1.
	From the perspective of BAVC it is the Member States that decide whether institutions fall under IORP. Only certain requirements may be imposed, depending on definitions of occupational pension schemes. 

With respect to occupational pension schemes that fall within the scope of the IORP Directive, protection must be offered to old commitments so that supervisory requirements, particularly on equity, are not subsequently tightened. Internal schemes that keep liquidity in the companies would be hit particulary hard by any obligation to transfer this liquidity and may absolutely not be included in portability regulations. BAVC agrees with EIOPA, that unfunded schemes (i.e. book reserves) should not be under the scope of the IORP Directive. A transfer of liquidity in the event of a portability requirement would cause unreasonable and unnecessary financial burdens, especially for small and medium-sized employers and funds, which cannot afford transfer-outs because of limited available liquidity. Ultimately, the retirement provisions for the employees would not be strengthened but weakened.

As EIOPA suggests the dividing line between the different pillars of pension systems is not always clear - clarifying explanations might enhance a common understanding. 
	A tenable EU-wide directive requires a common definition of scope.

Not the subject of the CfA.
Agreed but clarification of the dividing lines between pension pillars is a political issue.

	51. 
	BVI Bundesverband Investment und Asset Management 
	1.
	A proposal to change the scope of the Directive should also include a discussion of an amendment of Article 4 to extend the optional application of the Directive to other regulated financial institutions. To the extent that there are financial institutions other than life assurance companies that offer occupational pension services, it is important to extend the optional application of the Directive to these institutions to ensure that the Directive does not lead to distortions of competition. The prevention of asset managers and other institutions such as banks from competing with pension funds and life-assurance companies on equal terms has led indeed to pension markets being dominated by a limited number of providers belonging to the latter categories.
	Not the subject of the CfA.

	52. 
	CEA European Insurance and reinsurance Federation
	1.
	The CEA welcomes the Commission’s and in turn EIOPA’s willingness to open up a discussion on the scope of the IORP Directive. However, the CEA is of the opinion that this discussion would benefit from a clarification by EIOPA regarding the institutions which would potentially be included in the scope. 

Additionally, the CEA is very concerned by and regrets the fact that insurers are not directly taken into account in the analysis of all scope options. As mentioned in our general remarks, the insurance sector is a key stakeholder in the debate on the review of the IORP Directive. As such the CEA would welcome a deeper analysis, also taking into account insurers, in the EIOPA draft response. 


	Draft advice has been reviewed.

	53. 
	Chris Barnard
	1.
	I agree with the analysis of the options presented in Section 6 on scope.
	Noted.

	54. 
	European Association of Paritarian Institutions of
	1.
	We do not completely agree and think there are other options and impacts to be considered. If there is a void in legislation after this decision (as it is the case in the new MS), it should be decided according to certain criteria whether the IORP directive (or another legislative tool, such as the insurance dir. etc.) is applied. For this, it is not absolutely necessary to change the IORP dir., but apply coherently its provisions. For example, an occupational PF should always fall under this directive if there is an involvement of the employer in it. 

Extending the IORP Directive to non-occupational pension schemes would have such an impact in several member states that it would slow down the entire process of review of the IORP Directive (which, in view of the further promotion of cross-border activities, is urgent). Moreover, we are of the opinion that occupational pension schemes and non-occupational pension schemes are fundamentally different in nature and should thus be covered by a different regulatory framework. 
	Draft advice has been reviewed.


	55. 
	European Association of Public Sector Pension Inst
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

EAPSPI is of the opinion that the CfA 1 (Scope of the IORP Directive) is one of the most important aspects of this consultation due to the arrival of the new Member States from Central and Eastern Europe in the EU. These Member States have introduced a new model of pension provision. A further important development in many Member States since the adoption of the IORP Directive in 2003 is the increasing number of DC-schemes that nowadays cover around 60 million persons all over Europe (see Green Paper of July 2010; page 14). Against this background, the original scope of the IORP Directive is possibly no longer appropriate and EAPSPI is of the opinion that EIOPA has fairly and comprehensively analysed the options. 


	Noted.

	56. 
	European Federation for Retirement Provision
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice ? Are there any other impacts that should be considered?

The EFRP agrees that the scope of the IORP Directive should be widened if the public policy objective to develop more workplace provided pension is to be implemented. In our view, this is even a necessity having regard to the precarious state of public finances in a number of EU Member States and the ageing of the European population.

We agree that the landscape has changed since the adoption of the IORP Directive in 2003, one of the major developments being the enlargement with Central and Eastern European Member States in 2004 and 2007. Those Member States, after carrying out systemic pension reform, introduced mandatory funded DC schemes managed by private financial institutions. Those individual accounts are fuelled by contributions that during pre-reform period where paid into the social security PAYG schemes. Since those contributions, after reform, are split and part of it is channelled towards the newly established pension management companies, the reform has not generated additional funding or savings, either from employers or from employees’ side. 

This makes that those pension systems have a different structure from those that are mainstream in the EU-15. This fact has to be acknowledged and requires an EU level agreement on how to classify those reformed pension systems compared to the EU-15. Additionally, those Member States in the CEE region deserve acknowledgment of this reform in the assessment of their government debt level as well as under the excessive deficit procedure since otherwise they will continue to argue that those assets are part of their statutory and central social security system and hence part of government assets. 

The EFRP considers that the political level (Council and European Parliament) should decide whether or not to extend the scope of the IORP Directive to the mandatory funded pension schemes in Central and Eastern European countries. 

In order to allow them to take an informed decision, the EFRP calls upon EIOPA / European Commission to prepare an EU taxonomy to describe in a comparative manner the different pension systems found in the member states.  

EFRP believes that the concept of “occupational” does not sit well with the mandatory funded pension systems found in the CEEC.  These mandatory funded pension schemes look more like  “personal pension plan” and correspond to the definition used by the OECD. The mandatory element is not relevant in this respect.  The access to these pension schemes is linked to the contribution status to the social security PAYG system. There is no intervention or top-up contribution from the employers. Individuals are responsible themselves for selecting the scheme and the institution from a number of providers Contrary to occupational schemes, employers, labour unions or other third parties are thus not involved in this process. 

The EFRP also believes that there is a risk that governments in the CEEC might shift back their 2nd pillar pension assets to the PAYG system, if their mandatory systems would be brought under the IORP Directive, without considering the fundamental systemic differences between the occupational systems and the mandatory 2nd pillar systems. 

Such measures would drastically decrease the coverage of funded pension provision in Europe and would by no means counterbalance a potential positive effective of the IORP directive i.e.   scaling down the current investment restrictions of the pension funds in the CEEC. 

We do hope that Hungary will not acquire the “first mover” status and will remain an isolated and most regrettable initiative. 

The EFRP agrees with EIOPA and the Commission that unfunded schemes (inter alia book reserves and PAYG schemes) should not be brought under the scope of the IORP Directive. 

The EFRP agrees with EIOPA that the exclusion of social security schemes is not applied consistently across the EU (EIOPA draft response 6.3.5.). We fully subscribe to EIOPA’s suggestion to the Commission to examine the consistency of the application of Regulation 883/2004 (6.3.15.). 

We also agree that the dividing line between the 1st, 2nd and 3rd pillar is not always clear and amendments to clarify the current exclusions could enhance a consistent application, as EIOPA suggests in paragraph 6.3.7 of its draft response of 8 July 2011. EIOPA’s draft response does not go that far to suggest the Commission to undertake work to establish the dividing lines between the 3 pillars of pension provision. EFRP however sees enormous merit in this and urges EIOPA to formulate such a request or suggestion in its final response to the European Commission. 


	Noted.
Noted.
Not the subject of the CfA.
Noted.
Draft advice has been reviewed.
Included in preliminary impact assessment.
Noted.
Draft advice has been reviewed.
Agreed but clarification of the dividing lines between pension pillars is a political issue.
Draft advice has been reviewed.

	57. 
	European Metalworkers Federation (EMF)
	1.
	“Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?”

We agree with the analysis of the options as laid down in this advice.  Extending the IORP Directive to non-occupational pension schemes would have such an impact in several member states that it would slow down the entire process of review of the IORP Directive. The revised IORP should be tailor made and clearly distinguish the differences between “not for profit” retirement provisions and commercial insurance products.  A situation where pension funds become insurance institutions and/or vice-versa is undesirable. 
	Draft advice has been reviewed.

	58. 
	Groupe Consultatif Actuariel Européen.
	1.
	This is not an issue on which the Groupe has detailed expertise and some of the issues raised are primarily political in nature.

We note that the Commission has stated that it does not wish to consider extending the Directive to include arrangements which are currently explicitly excluded by the Directive.

Having said that, we do not have any comment on the analysis of the options laid out.
	Noted.

	59. 
	Investment Management Association
	1.
	Q.1-4:  We believe there is currently inadequate evidence presented to judge the options on changing the directive.  Until this is available, we believe that no change (Option 1) is the most prudent response.

The consultation paper contains a range of options for changing the scope of the IORP directive.  These move from no change at all, to the more radical alternative of including all forms of workplace provision.

While we recognise why both EIOPA and the Commission would wish to see a minimum level of harmonisation for cross-border products, the discussion concerning scope fails adequately to focus on the ultimate objective of the IORP directive (which we believe primarily to be about cross-border mobility).  For example, the document makes several references to the compulsory funded pension systems in the new Member States, currently out of IORP scope.  We would like to clarify whether these systems are natural candidates for the benefits of cross-border activity.  If so, what are the specific obstacles inhibiting IORPs / financial services providers in this area?

At a fundamental level, therefore, it is not evident to us whether the scope of IORP should be widened in response to the perceived or actual needs of specific pension institutions to operate cross-border, or whether it should be widened to ensure that all pension models fit within IORP.  These are very different questions, with very different potential consequences.

This lack of clarity largely determines our response.  We support efforts to ensure pension portability and cross-border commercial mobility across the EU, ie. the original intention of the Directive.  In this respect, we believe that all three central tenets of the single market – the free movement of labour, capital and services – are relevant and important, and we support the ambition to create a single EU pensions wrapper.

However, we do not accept that there needs at this stage to be a pan-European pensions directive that seeks to regulate in similar ways the wide variety of workplace pension provision that currently exists across the EU.  In this respect, an IORP directive that extends, as Option 5 suggests, across all forms of pension provision, does not appear to be desirable and indeed could be counterproductive.  Nor is it clear how this Option would interact with existing insurance regulation that governs the operation of certain forms of workplace pension scheme across the EU.

We would also like to see a more detailed analysis as to why it is that less than 100 schemes are operating cross-border in the EU.   Is this a leading indicator that IORP is not providing the right kind of framework for the facilitation of EU cross-border pension provision, or is it a reflection of a lack of interest among occupational pension schemes?   We welcome the explicit recognition by EIOPA of this issue (paragraph 7.3.13) but we do not have the evidence to make a judgement.  Until we do, it makes it very difficult to give a constructive and evidence-backed response to the question of scope or the question of definition.  Our response would be therefore to suggest ‘no change’ (Option 1) for now.

Nonetheless, the debate over the definition of ‘occupational’ raises the important point that it is increasingly difficult to divide pension provision into occupational (second pillar) and personal (third pillar).  In the UK, the widespread use of contract-based structures in the workplace (where the contract is between the individual and the pension provider, arranged but not operated by the employer) has blurred the division between the second and third pillar significantly.  Indeed, where there are mandatory contract-based arrangements in EU states, all three pillars tend to blur.  We prefer the term ‘workplace’ for any arrangement organised by an employer.  However, this encompasses very different forms of arrangement with varying legal and governance structures.

Further to the points made above, we believe that as the transition to funded (particularly DC) schemes continues, there are a range of issues that need to be considered and distinguished:


Cross-border provision of a pension wrapper.


Cross-border provision of underlying fund and asset management services.


Cross-border portability of the pension product and/or entitlement.

We recognise that some of these issues are beyond the scope of IORP.  However, we do not believe it is possible to conduct a thorough review of IORP without considering the broader picture as presented in the European Commission’s Pensions Green Paper.  For example, the benefits of extending IORP could potentially be dwarfed by the efficiency gains and economies of scale that arise from the greater use of cross-border pension pooling vehicles.   However, these gains would be diminished (as we discuss below) by an intrusive prudential regime that failed to distinguish between different forms of risk across the different operating models used in different parts of the pension delivery chain.
	Draft advice has been reviewed.
Cross-border mobility is only one of the main objectives.
Draft advice has been reviewed.

Noted.
Agreed but clarification of the dividing lines between pension pillars is a political issue.

Draft advice has been reviewed.


	60. 
	Ius Laboris.
	1.
	Ius Laboris agrees with the analysis of the options as laid down in this advice.  Extending the IORP Directive to non-occupational pension schemes would have such an impact in several member states that it would slow down the entire process of review of the IORP Directive (which, in view of need for the further promotion of cross-border activities, is urgent).  This is particularly the case in certain European countries, whose occupational pension schemes framework requires further development.  This can be compared with non-occupational pension schemes, which have been used by the vast majority of pension scheme members over many years, due to a more comprehensive and stable legislative framework.

Moreover, Ius Laboris is of the opinion that occupational pension schemes and non-occupational pension schemes are fundamentally different in nature and should thus be covered by different regulatory frameworks. 
	Draft advice has been reviewed.


	61. 
	J.P. Morgan Worldwide Securities Services

60 Vict
	1.
	SCOPE

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

The pensions market has changed significantly in the past few years, and a key change has been the advent of Defined Contribution arrangements that will in time eclipse Defined Benefit schemes. Our view is that the Commission should consider leaving the current IORP directive unchanged and address a framework for the development of a pan European defined contribution arrangement.
	Noted.

	62. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	1.
	CfA 1 Scope of the IORP Directive 

1. Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered? 


In general, I agree with the remark in point 1.2.4 (page 5) of the draft response to the CFA: “On issues of scope the challenge is to draw a coherent boundary between IORPs and other sorts of pension arrangements (social security on the one hand and individual pension provisions on the other hand.)”. This means that a review of the scope of the directive should also take into account the current exemptions of the scope of the IORP Directive (art 2 par 2, + art 5). 

Given the ultimate objective to create an internal market for occupational retirement provisions, I believe the scope of the Directive should be as wide as possible. The motivations and volumes involved of desired exemptions to the scope should be clearly documented (and periodically reviewed). 
A review of the scope of the directive should also encompass a review of the optional applications in the articles 3 and 4 of the IORP Directive. It has to be determined if these optional applications are still effective and attribute to clear regulations.
	Clarification of the dividing lines between pension pillars is a political issue.
Draft advice has been reviewed.

	63. 
	KPS The Circle of Pension Specialists.
	1.
	1.
Scope

The proposed IORP Directive should be consistent with the objectives of the European Community towards freedom of movement of people, capital and services. This includes the establishment of a level playing field for the provision of pensions. Both the existing IORP Directive and the proposed changes to it, by excluding a number of vehicles for the provision of pensions, run counter to the EC objectives set out above.

In the short term, and taking account of the limitations of the existing IORP Directive as set out in paragraph 6.2.6., we recommend that inter alia pensions provided on a book reserve and DC basis be covered under the IORP Directive. We therefore agree with the proposed text set out for Option 5. 
However, we recommend that the concept “own risk” and the full implications thereof will need to be further clarified.

Excluding the other vehicles as set out in paragraph 6.2.6 would imply that the risks, required provisions, governance, communication and other elements of pensions provided through those vehicles are not addressed. The risks, notably those relating to demographic trends, fiscal developments and sponsor solvency attaching to each of those vehicles should also follow through from the IORP Directive to facilitate a level playing field as far as possible. We recommend that the long term objective of the IORP Directive should be an all-encompassing approach for all pension vehicles.
	Not the subject of the CfA.
Not the subject of the CfA.
The expression "at their own risk" finds its origin in the insurance directives (o.a. Art. 2.3 Life directive 2002/83/EC). A reference to this article and relevant case law has been added in the amended advice.
Not the subject of the CfA but EIOPA recommends the Commission to consider the nature of member protection in all types of pension schemes and to take legislative initiative if necessary.

	64. 
	Mercer Limited
	1.
	Yes. However, we feel the distinction between social security related pension schemes and employer related pension schemes remains unclear, largely because different member states choose to provide the former in different ways. For example:


In some countries, Pillar 1 provision is financed out of general taxation, whereas in others it is financed (sometimes only notionally) using a tax on labour. 


In some countries Pillar 1 provision is funded, or partially funded, whereas in others it is provided on a PAYG basis.


In some countries Pillar 1 provision is provided solely by the state, whereas in others private sector providers are involved.

The need for regulation should be governed by the degree of security individuals expect in relation to their accrued rights and entitlements, not necessarily because of the way governments choose to collect tax. So, we support the proposal that, where private sector providers are involved and there are no government guarantees, there should be some regulation of how social security is provided. However, we are less certain that the IORP Directive is the right place for this regulation, since the objectives of social security arrangements are fundamentally different from those of employer provided provision. In particular, we do not agree that social security arrangements should be caught by the IORP just because they are financed out of employment related contributions.
	Agreed but clarification of the dividing lines between pension pillars is a political issue.
Not the subject of the CfA but EIOPA recommends the Commission to consider the nature of member protection in all types of pension schemes and to take legislative initiative if necessary.

	65. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	1.
	SCOPE

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

EIOPA has identified the full range of options for the future scope of the IORP Directive..

We recognise that the pensions landscape has changed in at least two important respects – the growth of DC pensions and the advent of funded occupational pension provision in the Central and Eastern European member States. 

However, these changes do not automatically mean that a new Directive is required, so Option 1 (leave the Directive unchanged) must remain on the table.

EIOPA should also advise the Commssion to ensure that its policy-making is correctly sequenced. The first task – and one that should be completed before any changes to the scope of the IORP Directive – is for DG Employment to finish its review of Regulation 883/2004, which has a major impact on which schemes are defined as social security schemes. 


	Draft advice has been reviewed.
Noted.

	66. 
	Pan-European Insurance Forum (PEIF)
	1.
	PEIF welcomes the European Commission’s and EIOPA’s willingness to open up discussion on the scope of the IORP Directive. This discussion should be more explicit about the institutions to be considered for inclusion in the scope. In this discussion it could also be useful to provide advice on the application and operation of Article 4 to life insurance companies as well as on the experience of group pensions by life insurance companies as a form of occupational pension provision. 

PEIF notes that the European Commission’s Call for Advice requests a minimum core of advice from EIOPA and that input on wider issues pertaining to scope is possible.  The Commission refers to scope as being determined by Article 2 to 4. As EIOPA correctly notes, scope is also determined by Article 6, in particular Article 6(a). In this context we note that life insurance companies providing pensions in an occupational context satisfy the definition of an IORP. 

Therefore, we believe that it would be useful to provide advice on the application and operation of Article 4 to life insurance companies as well as on the experience of group pensions by life insurance companies as a form of occupational pension provision. This is not only the spirit of the Commission’s ‘holistic’ approach but would also provide a useful technical backdrop to considering EIOPA’s Option 4 which we believe needs more comprehensive explicit discussion in EIOPA’s second, main consultation. The function of Article 4 in its current (or amended form) overlaps closely with the proposal in Option 4 (possibly beginning by applying Articles 9 through to 20). 

Like Option 4, Option 5 is also in the ‘holistic’ spirit and requires a more comprehensive discussion in the second consultation to understand the objectives and consequences of this option. 

Regarding Option 2, we would prefer more clarification within the discussion as to what should be considered as occupational pension schemes.  (Please see also question 3).

The issue of how consumer protection provisions are to be demarcated from social and labour law is raised by EIOPA in relation to Option 5 (highlighting the “possible interference with the PRIPS project”). However, the demarcation between these two systems of protection is not specific to Option 5 and needs to be addressed at some point in the development of an EU regulatory framework for funded pension provision regardless of whether Option 5 is accepted or not. It might, for example, be possible to treat EU consumer rules as default protection rules in the absence clearly identified social and labour law provisions.    

  
	The issue of Art. 4 has been highlighted in the advice for the Commission to examine.
Draft advice has been reviewed.
Not the subject of the CfA

	67. 
	Pensioenfederatie
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered? 

We agree with the analysis of the EIOPA, because we think that currently the scope of the IORP Directive is vaguely defined. This analysis shows that it is difficult to find a common denominator for occupational or workplace pensions. The IORP Directive regulates pension funds, but investment and insurance type vehicles can fall under the IORP Directive too. A clear distinction between the different directives for different institutions seems to be desirable, in order to avoid any possibilities of regulatory arbitrage. For example, Article 4 of the IORP Directive currently allows Member States to apply some provisions of the IORP Directive to the occupational retirement business of insurance companies. 

The possibility to extend the scope of the IORP Directive should not interfere with the freedom of the Member States to choose whether or not to set up funded pension systems and under which regulation they might then fall. There is a different history of occupational pensions in all Member States. Some are more based on insurance type vehicles, others on collective agreements managed by Social Partners, others are managed by a Board of Trustees etc. There is certainly a need to facilitate the setting up of pension funds in all Member States in view of an ageing society. Up to now there is no clear cut distinction at European level of 1st, 2nd and 3rd pillar pension arrangements. It is advisable that before reviewing the IORP Directive, an overview for the different pension pillars be made across Europe. 

Another impact that has to be considered is related to the proportionality principle as mentioned in our key remarks. One could question whether the IORP Directive has a European justification and fulfills the principle of proportionality, if it is only applicable for 6 Member States. This, in our view, would be the outcome of option 2. Therefore, option 4 seems for us more logical. A broader scope would guarantee equal protection of beneficiaries of all workplace related pension schemes. One of the leading principles for establishing what equal protection actually means should be that the basis for all reflections is the pension agreement. The pension agreement determines the level of security that must be offered to participants. Just like the accrual rate for example, the level of the income security is a part of the pension agreement. Supervision should be in line with this. 
	Draft advice has been reviewed.
A tenable EU-wide directive requires a common definition of scope.

Draft advice has been reviewed.

See draft advice on CfA 5 and 6.

	68. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered? 

We agree with the analysis of the options described. 

 
	Noted

	69. 
	Pensionskasse der Mitarbeiter der Hoechst-Gruppe VVaG
	1.
	Comment on CfA 1: Scope of the IORP Directive

The EIOPA-advice on the scope of the IORP Directive deals with different options to extend the scope of the IORP Directive to other occupational pension schemes that operate on a funded basis. By considering all these options, there seems to be a strong tendency to extend the scope of the Directive to as much occupational pension systems as possible and to include almost all providers of occupational retirement provision. 

However, there seems to exist a common understanding that book-reserve schemes as well as support funds with respect to their financing and insolvency protection mechanisms will not fall within the scope of the IORP Directive and this status should be maintained. Therefore, it should be clearly expressed in the wording of the reasoning, that book-reserve schemes and support funds like for example in Germany will not fall within the scope of the IORP Directive. 


	Draft advice has been reviewed.

Noted.

	70. 
	Romanian Pension Funds’ Association 

(Asociatia
	1.
	29.
Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

30.

We believe that the negative financial impact in terms of sustainability and affordability of pension plans (in the context described above) is severely understated in the analysis of the options. Subjecting non-occupational pension plans (such as the ones in the new member states) to the same capital/solvency rules as in the older member states, perhaps even topping-up existing prudential provisions in the national regulations, is a negative outcome which we hope will be avoided.
	Draft advice has been reviewed.

	71. 
	Sacker & Partners LLP
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered? 

No comment.
	Noted

	72. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

We agree basically with the analysis of the options as laid out in this advice. The position of EIOPA is correct, not to extend the scope of the IORP directive to direct pension commitments (book reserves) and other unregulated forms of occupational pension schemes. The main difference to the other occupational pension schemes which are covered by the IORP-Direcitive is the fact, that the beneficiaries have no legal right to the benefits to the institution but only to the employer. Thus there is no need for regulation here, because the employer is directly liable for such promises and PSV would intervene in the case of insolvency. 

The IORP-Directive should only regulate prudential supervision of institutions that fund retirement benefits. These pension provisions are imperatively related to an employer – employee relationship. Therefore the distinction between second and third pillar pension systems has to be made safeguard interests of pension savers and to ensure the functionality of the different national framework which include many labour law provisions. 

In particular the Option 5 should not be applicable, because according this option private savings could also be covered by IORP-Direcitive. But the IORP-Directive must not blur the important distinction between occupational schemes and other forms of provisions. The IORP-Directive is not designed as “fall back solution” for all kinds of retirement savings, which are not clearly covered by other directives.
	There are countries where the employer remains liable for the pension promise although in these countries book reserves are not allowed. 

Clarification of the dividing lines between pension pillars is a political issue.

Draft advice has been reviewed.

	73. 
	The Association of British Insurers
	1.
	1.
We think the analysis of the options to amend the scope of the IORP-Directive is incomplete and misses some important unintended consequences. For example, option 2, which would re-define IORPs to include schemes where the provision of retirement benefits is based on a legal obligation, could potentially extend the reach of the IORP-Directive to pension schemes used for automatic enrolment in the UK (these schemes must be set up by employers, and they are semi-compulsory for employees). 

Similarly, option 5 would extend the scope of the IORP-Directive to all providers of pension schemes, including personal pension schemes provided by insurance companies. As EIOPA rightly identifies, this cuts across the PRIP-Directive. It would also mean that insurers would then be regulated through both the IORP-Directive and the Directive 2002/83 (to be recast by the Solvency II Directive). This has the potential to create considerable confusion, unless the requirements are identical. This could then prejudge the entire set of questions related to how best to regulate IORPs and how this relates to Solvency II. These important impacts need to be considered as well.


	Draft advice has been reviewed.

	74. 
	The Association of Finnish Pension Foundations
	1.
	The implementation of options 4 and 5 could pose serious and perhaps unsurmountable problems for the Finnish statutory pension system which is for the most part PAYG and for a smaller part funded.
	Draft advice has been reviewed.

	75. 
	The Association of the Luxembourg Fund Industry (A
	1.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

ALFI and ALFP agree with the deep and very helpful analysis and assessments of the different options established by EIOPA.

We adhere to and support the proposal that the new EU Member States should be able to benefit from the advantages offered by the IORP Directive. Therefore, it appears absolutely necessary to us that the current scope of the Directive be adapted to include these new Member States’ occupational retirement schemes that fulfil the same purpose and reply to the same need as in the existing Member States but which currently fall outside the scope of the Directive. It seems unacceptable to us that the residents of these Member States cannot benefit from the achievements of the common market in such an important matter (individually and collectively speaking) as retirement provisions.


	Draft advice has been reviewed.

	76. 
	The Czech National Bank (CNB)
	1.
	The CNB can not agree with the inclusion of Option 5 on the list of possible amendments to the scope of the IORP Directive for the following reasons:

i)
Proposal to extend the scope also to personal pension schemes goes far beyond the EC Call for Advice. It is clear from the extract from the Call for Advice (point 6.1) that the EC is considering only possibilities how to cover other occupational pension funds that operate on a funded basis.

ii)
Any extension to personal pension schemes would have fundamental impacts on member states pension systems, which are not mentioned in the Draft response, eg. application of single passport rules, compulsory technical provisions etc. We can not agree with inclusion of option 5 until all potential negative impact are properly analysed and taken into account.

iii)
As there was no analysis of national personal pension schemes, it is not clear which provisions of the IORP Directive shall be amended in order to allow application of the Directive to all pension funds. Having in mind new member states that joined the EU after the IORP directive into force, we doubt whether any review of this nature is even possible.

iv)
Potential extension is not only of a high political nature, but it has also several legal consequences. It should be noted that the area of pensions fall within exclusive commences of member states. With regard to the IORP directive, the ECJ confirmed in its Judgment C-343/08 that „under the first indent of Article 137(4) EC, the provisions adopted pursuant to that article shall not affect the right of Member States to define the fundamental principles of their social security systems and must not significantly affect the financial equilibrium thereof’.” Although the Union has competences to adopt measures in the field of social security to coordinate the payment of benefits to persons resident in the territories of Member States, it is not necessary to further regulate national personal pension schemes.

Based on the aforesaid justification, we suggest deleting option no. 5 from the Draft response.


	Draft advice has been reviewed.



	77. 
	The Finnish Pension Alliance TELA
	1.
	We don’t agree with the analysis as the implementation of options 4 and 5 could pose serious and perhaps unsurmountable problems for the Finnish statutory pension system which is for the most part PAYG and for a smaller part funded. 
	Draft advice has been reviewed.

	78. 
	The Polish Chamber of Pension Funds 
	1.
	Option 2 (and any variations that subject non-occupational pension plans to the occupational pension directive) do have several negative impacts because they include CEE mandatory pension schemes which are not occupational and in result create room for unnecessary conflicts with Member States social and labour laws, legislation arbitrage to detriment of pension fund members, and incentives to revoke pension reforms taken in the CEE countries.
	Draft advice has been reviewed.

	79. 
	Towers Watson
	1.
	SCOPE

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? Are there any other impacts that should be considered?

We agree EIOPA’s analysis of the options, but question why EIOPA suggests that only some of the existing exemptions should be revisited.  If the Commission wishes to review the existing Directive, with the aim of creating a level playing field, all of the current exemptions should be reconsidered.  This might necessitate an extension to the response timescales, but as stated already, we do not believe that the review is time critical.


	Not the subject of the CfA

	80. 
	ALFI and ALFP
	3.
	Which option is preferable?
1.
Subject to the comment above, ALFI and ALFP have sympathy for Option 4 of the draft response.
2.

	Draft advice has been reviewed.

	81. 
	aba Arbeitsgemeinschaft für betriebliche Altersverversorgung
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

In our view EIOPA has considered the most relevant options, although it is questionable whether Option 5 should be considered at all. The implication of including individual forms of retirement saving into the Directive is that the distinction between workplace pension provision and individual private savings would be abandoned. It would call the whole IORP Directive into question, as private savings are already regulated in other Directives and ignores the fact that individual savers, acting alone and without the benefit of a social partner at their side, require different regulatory treatment than employees who also benefit from labour law provisions. We would, therefore, highlight that consumer protection is not the sole or even the main preserve of prudential regulation. The protection of employees in Germany and other countries is also extensively covered in social and labour law.


	Draft advice has been reviewed.

	82. 
	ALFI and ALFP
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

In order for European citizens to benefit efficiently from the common market in terms of their pensions planning, ALFI and ALFP support the idea of extending the benefits of the IORP Directive  to all providers of occupational pension schemes operating at their own risk. 

ALFI and ALFP further share EIOPA’s concerns in view of personal pension plans. Indeed, one of the characteristics of modern life within Europe is a high degree of mobility of workers, combined with a much lower degree of continuity in employment relationships. Unlike standards in place a few decades ago, workers nowadays change their employers several times during their working lifetime – not only intra-group but across employers, countries, market segments, etc. sometimes interrupted by shorter unemployment periods. As one consequence of such a changing lifestyle, the importance of occupational retirement provisions compared to personal pension plans (or products having a similar effect) is decreasing.

In our view, submitting a personal pension product to the IORP Directive and therefore mixing the 3rd and 2d pillars may create confusion as a result of their own specific legal, economical, structural characteristics.  

However, a new EU-wide personal pension regime, the 28th regime, (including harmonised standards, transferability, recognition of vested rights, etc.) which would be a new financial product alongside existing instruments would be welcomed. The new regime should result from a voluntary adhesion of the sponsor, be exclusive and not superimposed on other products, inter alia to avoid regulatory gaps and overlays. Even more importantly though, current financial products such as UCITS (although they may in theory be used by employees to invest their savings in view of their personal retirement provisions) pursue different objectives and differ fundamentally from pension plans strictly speaking. In our view the conflicting fundamentals of investment funds and personal pension plans don’t allow for a combined regime and employees should be very clear about which of the two products he or she buys when subscribing to a contract. This leads ultimately to the question of distribution of investment funds and pensions products respectively (including PRIPs) which in our view are of the highest importance, but which go beyond the scope of this consultation. 


	Draft advice has been reviewed.
Clarification of the dividing lines between pension pillars is a political issue.

Noted but the suggestion goes beyond EIOPA’s remit.


	83. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	2.
	An option should be added allowing providers covered under other directives to also come under the scope of the IORP directive.
	Noted but the comment goes beyond the scope of the CfA.

	84. 
	Association of Pension Lawyers
	2.
	Comments on Call for Advice 1:  Scope of the IORP Directive:  Are there any other options that should be considered? Please provide details including where possible in respect of impact. 

2.1
See the points made in the response to general comments at Section B above.

2.2
We believe that partial coverage of unfunded and book reserved schemes ought also to be considered.
	Not possible to process references to other sections.
Noted but the comment goes beyond the scope of the CfA.

	85. 
	Assuralia
	2.
	The main factor when determining the scope of the IORP Directive must be the idea that beneficiaries of (capitalised) pension rights must enjoy the same level of protection regardless of the type of pension provider. This supposes a level playing field between the different providers of capitalised pensions. It is therefore important when defining the scope to ensure that all pension providers operate according to equivalent rules (same risk, same rules) in order to avoid arbitrage in the choice of pension institution based on the least strict prudential regulation, which would result in reduced protection for members.
	The issue of the level playing field is raised in EIOPA’s advice.



	86. 
	BASPSC_Bulgaia_IORP_15 08 2011
	2.
	Currently, Western European countries still lack a legislative framework analogous to the mandatory funded provision in CEE (pillar 1bis). On the contrary, during the accession to the EU, the CEE countries established the legal framework for the operation of occupational schemes, which are typical for the Western European countries (the transposition of the IORP Directive was a prerequisite for EU membership). Accepting the occupational concept of Western Europe, the new member states allowed for a level playing field in occupational pensions throughout the EU. The lack of pillar 1bis in the old member states, however, deprives their citizens of the possibility to avail of the diversification of pension income financing in the first pillar (PAYG plus mandatory funded provision) as CEE citizens do. So, an option for harmonization of the retirement vehicles offered to EU citizens could be for Western Europe to apply the CEE approach (rather than re-modulate the CEE mandatory funded provision in its own likeliness and image). However, we fully respect the fact that it is the old member states’ prerogative to decide whether such mandatory funded system is applicable to them.

In brief, instead of “distorting” the texts of the existing IORP Directive, so that CEE mandatory funded provision could also be “pulled” into its scope, it is logical for the CEE mandatory retirement provision specific matter to be regulated separately, taking into account its very nature.

Last year a detailed description of CEE mandatory retirement provision was provided in the Opinion on the CEE Green Paper, supported by 6 pension associations from Bulgaria, Croatia, Czech Republic, Lithuania, Litva, Poland and a bank from Ukraine.


	Noted, but such questions are beyond EIOPA’s remit.
Draft advice has been reviewed.

	87. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

There are no other options that should be considered.


	Noted

	88. 
	Belgian Association of Pension Institutions (BVPI-
	2.
	“Are there any other options that should be considered? Please provide details including where possible in respect of impact.”

BVPI-ABIP considers taking in account the spirit of the IORP-directive “to guarantee a high degree of security for future pensioners” that EIOPA and the Commission must equally consider the option to review article 2 (d) and (e) of the actual directive.

BVPI-ABIP is confident that in order to guarantee a high degree of security for future pensioners the “institutions where employees of the sponsoring undertakings have no legal rights to benefits and where the sponsoring undertaking can redeem the assets at any time and not necessarily meet its obligations for payment of retirement benefits” and “the use of book-reserve schemes” should also be regulated by the IORP directive 
	Noted but the comment goes beyond the scope of the CfA.


	89. 
	BT Pension Scheme Management Ltd
	2.
	We believe the options considered are the appropriate ones.
	Noted

	90. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	2.
	There are no other options that should be considered.


	Noted

	91. 
	CEA European Insurance and reinsurance Federation
	2.
	The CEA is very concerned by and regrets the fact that insurers are not directly taken into account in the analysis of all scope options. Therefore, it should be considered how the role of insurers providing occupational pensions should be treated ensuring a level playing field between all providers of occupational pensions in a true internal market. This should include advice on how to achieve a level playing field as is currently the case amongst others by means of article 4 of the IORP Directive. 


	The issue of Art. 4 has been highlighted in the advice for the Commission to examine.


	92. 
	European Association of Paritarian Institutions of
	2.
	Occupational scheme operations should fall under the IORP directive. Sometimes occupational pension scheme operators manage also 883/04 or are part of or regarded as insurance companies. In these cases, these institutions should legally separate the entity managing occupational pension schemes and the one managing the rest.

The proposal for a definition of an IORP Directive could be the following: “IOPRs include all funded pension schemes that are operating collective schemes and in which all risks are borne by employers and/or members and beneficiaries.”
	Draft advice has been reviewed.

	93. 
	European Association of Public Sector Pension Inst
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

None identified


	Noted

	94. 
	European Federation for Retirement Provision
	2.
	Are there any other options that should be considered?  Please provide details including where possible in respect of impact.

The options proposed by EIOPA explore the right questions on “scope”.  Option 2 seems to be a straightforward and workable proposal. 

The EFRP could also support option 4 by substituting “at their own risk” because this wording may create confusion, since article 17(1) of the current Directive already explicitly mentions risk “biometric risk” and “the type of risk… in respect of the total range of schemes operated”. 

The EFRP would therefore propose an option 6 to avoid any semantic confusion and replace “at their own risk” with “not guaranteed by the State”. 

Option 5 should be dismissed because the distinction between workplace pension provision and individual private savings risks getting totally lost. Once again, a clear distinction between pension pillars would help to determine the scope of the IORP directive better. 
	Draft advice has been reviewed.
The expression "at their own risk" finds its origin in the insurance directives (o.a. Art. 2.3 Life directive 2002/83/EC). A reference to this article and relevant case law has been added in the amended advice.
Agreed but clarification of the dividing lines between pension pillars is a political issue.

	95. 
	European Metalworkers Federation (EMF)
	2.
	“Are there any other options that should be considered? Please provide details including where possible in respect of impact.”

EMF considers taking in account the spirit of the IORP-directive “to guarantee a high degree of security for future pensioners”   that EIOPA and the Commission must equally consider the option to review article 2 (d) and (e) of the actual directive.

In order to guarantee a high degree of security for future pensioners the “institutions where employees of the sponsoring undertakings have no legal rights to benefits and where the sponsoring undertaking can redeem the assets at any time and not necessarily meet its obligations for payment of retirement benefits” and “the use of book-reserve schemes” should also be regulated by the IORP directive 
	Noted but the comment goes beyond the scope of the CfA.


	96. 
	Groupe Consultatif Actuariel Européen.
	2.
	No
	Noted

	97. 
	Investment Management Association
	2.
	See above
	Not possible to process references to other sections.

	98. 
	Ius Laboris.
	2.
	We do not see any other options that should be considered. 
	Noted

	99. 
	J.P. Morgan Worldwide Securities Services

60 Vict
	2.
	Are there any other options that should be considered?  Please provide details including where possible in respect of impact.

See above.


	Not possible to process references to other sections.

	100. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	2.
	CfA 1 Scope of the IORP Directive 

Are there any other options that should be considered? Please provide details including where possible in respect of impact.


See the general remark and the answer to question 1.
	Not possible to process references to other sections.

	101. 
	KPS The Circle of Pension Specialists.
	2.
	
2.Cross-border activities

We support option 2 as set out in the consultation document in view of the enhanced clarity it is expected to provide. In addition, we recommend that the IORP Directive should seek to enhance clarity and uniformity by setting out precisely the definition of the concepts set out, e.g. “cross-border activities”, “nationality of scheme” and “social and labour law”.

Moreover, we recommend that a EC body – possibly EIOPA – be charged with providing further clarification of the IORP Directive to member states as and when the Directive is found not to provide adequate clarity or where disputes arise between member states.

We also suggest that EIOPA provide guidance with best practice guidelines.
	This reply seems to refer to CfA2, instead of question 2.
EIOPA’s role is a.o. to provide further clarification by elaborating Level 3 guidance.

	102. 
	Mercer Limited
	2.
	We consider that the effect of the IORP should not be limited to funded arrangements. Because of local tax or regulatory regimes, some employers establish occupational pension schemes and choose to finance their liabilities using a pay as you go (PAYG) or book reserve model. In our view these are not fundamentally different to funded occupational pensions schemes – the only differences are that the underlying risks and the incidence of cost are distributed differently. 

However, although we think that unfunded arrangements should be brought into the scope of the IORP Directive, we do not suggest it is necessary to impose (for example) funding rules on unfunded schemes. Instead, the IORP Directive should recognise that different mechanisms can be used to achieve the appropriate level of financial (and other forms of) security targeted for IORPs. For example, if schemes are provided using PAYG financing, then the underlying risks could be underwritten in different ways. 

Extending the IORP Directive in this way would achieve a more level playing field than the current regime, or than the options EIOPA has currently included in its draft response.
	Noted but the comment goes beyond the scope of the CfA.


	103. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	2.
	Are there any other options that should be considered?  Please provide details including where possible in respect of impact.

No – NAPF sees no further options that should be considered.


	Noted

	104. 
	Pan-European Insurance Forum (PEIF)
	2.
	As the European Union’s Court of Justice has made it clear, both pension funds and life insurers operate “in accordance with the principle of capitalisation” and as such not only engage in economic activity falling within the scope of EU competition rules, but that they can also compete with each other. 

PEIF believes that as concepts from EU competition law which, like that of “economic activity”, also form part of the legal framework of the internal market they may also be relevant to determining scope. The Court of Justice’s case law makes that provision of services via pure solidarity mechanisms do not constitute economic activity. EU competition law also makes clear that whether a provider is public or private is irrelevant to the assessment of whether it carries out economic activity even though in some cases it may enjoy a privileged status as a provider of services of general economic interest.

We believe that provision of pensions in an occupational context on the basis of “a system of capitalisation” carry out economic activity and, prima facie, should be subject to the same or consistent prudential rules. On the other hand pure solidarity-based systems, also identifiable using criteria developed by the European Union’s Court of Justice do not carry out “economic activity”. 

Neither Regulation 1408/71 nor Regulation 883/2004 refer to economic mechanisms and therefore a trying to define the scope of the IORP Directive by reference to them alone is not adequate. They could be reinforced by reference to the “economic activity” concept with particular reference to the “principle of capitalisation”. 

More broadly, concepts derived from the European Union’s case law concerning solidarity and its different degrees as well as around the provision of services of economic interest in highly regulated sectors may otherwise be relevant to the development of a consistent prudential framework in the area of pension provision. This may also provide useful guidance for identifying the demarcation line between prudential regulation on the one hand and social and labour law on the other.            


	Noted but the comment goes beyond the scope of the CfA.



	105. 
	Pensioenfederatie
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

Another option to be considered is that the optional application of Art. 4 of the IORP Directive should be avoided. The impact then would be that this allows for more legal clarity with regard to the differences of insurers and pension funds and the pension agreements they provide. Furthermore, a broad scope should also include small pension funds as described in Art. 5. of the IORP Directive. 
	Draft advice has been reviewed.
Noted but the comment goes beyond the scope of the CfA.


	106. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

It should be kept in mind that – seen from a financial as well as from a competition and governance perspective – retirement schemes fully run by member states (usually financed on a pay-as-you-go basis) completely differ from pension arrangements that are freely bargained on a sectoral, corporate or individual level. This is a reasoning for the distinction between a first and a second pillar. However, situations occur in which it is questionable whether a pension system should be categorized as a first or as a second pillar system. 

In this respect, it could be helpful to gain further clarification on what should be considered 1st, 2nd and 3rd pillar pensions and how this is reflected in the scope of the IORP Directive. A narrow scope will have an impact on only a limited number of IORPs which in turn could lead to excluding certain pension systems from supervision on the one hand and level playing field issues on the other hand. A narrow scope could also lead to a situation in which certain IORPs or pension systems deliberately try to become exempt from the scope. How will supervision on other IORPs and/or pension systems be arranged for in these cases?

To give a few examples:

The call for advice mentions the existence of occupational pension funds operating on a funded basis, which are excluded so far from the Directive. This apparently refers to mixed systems (particularly in CEE countries) which combine elements from the 1st, 2nd and 3rd pillar. One example are systems in which national law rules the obligation (1st pillar element) to effect a pension arrangement with a private supplier (3rd pillar element) in case of a labour agreement (2nd pillar element). It is obvious that such systems are aiming at the social protection of workers. This justifies the conclusion that these systems must be subject to either the 1st pillar or the 2nd pillar regulations of the EU. A firm choice should be made in those cases. Therefore it must be sorted out on a country to country basis, what characteristics prevail: those of the 1st pillar or those of the 2nd pillar. 

The restriction to “pension funds” eventually evokes the question whether occupational pension arrangements which operate on a book reserve basis, as well as Unterstützungskassen can remain excluded from the scope of the Directive. Given the fact that in the country involved (Germany) employers are given the choice between safeguarding their pension schemes by means of book reserves, an Unterstützungskassse, Direktversicherung (direct insurance), a Pensionskasse or a Pensionsfonds it may be assumed that Germany will certainly be keen on striking a balance between the social protection of workers participating in book reserve schemes and workers participating in pension arrangements of another kind. Nevertheless, a large scale practice of book reserves could cause systemic risks.

Furthermore, French pension systems like AGIRC and ARRCO are workplace related as well as negotiated and run by social partners. These systems, which are operating on a pay-as-you-go basis, originally belonged to the second pillar but have decided to be subject to Regulation 1408 at the time, thus becoming part of the first pillar. In fact, this results in allowing a 0% coverage ratio for supplementary pension schemes. One could question this practice on grounds of fair competition as well as the risk that other countries follow the same route just to avoid any strict requirement of the IORP Directive.
	Agreed but clarification of the dividing lines between pension pillars is a political issue.

Noted but the comment goes beyond the scope of the CfA
Not the subject of the CfA but EIOPA recommends the Commission to consider the nature of member protection in all types of pension schemes and to take legislative initiative if necessary.

	107. 
	Sacker & Partners LLP
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact. 

No comment.
	Noted

	108. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

There are no other options that should be considered.
	Noted

	109. 
	The Association of British Insurers
	2.
	In the short time available, we have not been able to do sufficient analysis to develop other options.
	Noted

	110. 
	The Association of the Luxembourg Fund Industry (A
	2.
	Are there any other options that should be considered? Please provide details including where possible in respect of impact.

In order for European citizens to benefit efficiently from the common market in terms of their pensions planning, ALFI and ALFP support the idea of extending the benefits of the IORP Directive  to all providers of occupational pension schemes operating at their own risk. 

ALFI and ALFP further share EIOPA’s concerns in view of personal pension plans. Indeed, one of the characteristics of modern life within Europe is a high degree of mobility of workers, combined with a much lower degree of continuity in employment relationships. Unlike standards in place a few decades ago, workers nowadays change their employers several times during their working lifetime – not only intra-group but across employers, countries, market segments, etc. sometimes interrupted by shorter unemployment periods. As one consequence of such a changing lifestyle, the importance of occupational retirement provisions compared to personal pension plans (or products having a similar effect) is decreasing.

In our view, submitting a personal pension product to the IORP Directive and therefore mixing the 3rd and 2d pillars may create confusion as a result of their own specific legal, economical, structural characteristics.  

However, a new EU-wide personal pension regime, the 28th regime, (including harmonised standards, transferability, recognition of vested rights, etc.) which would be a new financial product alongside existing instruments would be welcomed. The new regime should result from a voluntary adhesion of the sponsor, be exclusive and not superimposed on other products, inter alia to avoid regulatory gaps and overlays. Even more importantly though, current financial products such as UCITS (although they may in theory be used by employees to invest their savings in view of their personal retirement provisions) pursue different objectives and differ fundamentally from pension plans strictly speaking. In our view the conflicting fundamentals of investment funds and personal pension plans don’t allow for a combined regime and employees should be very clear about which of the two products he or she buys when subscribing to a contract. This leads ultimately to the question of distribution of investment funds and pensions products respectively (including PRIPs) which in our view are of the highest importance, but which go beyond the scope of this consultation. 


	Draft advice has been reviewed.
Clarification of the dividing lines between pension pillars is a political issue.

Noted but the suggestion goes beyond EIOPA’s remit.


	111. 
	The Polish Chamber of Pension Funds 
	2.
	1.
It seems that the EIOPA’s analysis should be based upon better investigation of the nature of mandatory CEE pension systems. We would like to stress that such description has been provided in the Opinion on the EC Green Paper “Towards Adequate, Sustainable and Safe European Pension Systems”. This document represents the voice of 6 pension associations from Bulgaria, Croatia, Czech Republic, Lithuania, Latvia, Poland and a bank from Ukraine (http://ec.europa.eu/employment_social/empl_portal/pensions/written_responses.zip, file Polish Chamber of Pension Funds IGTE.pdf.).
	Draft advice has been reviewed.



	112. 
	The Society of Pension Consultants
	2.
	We question whether the current exemptions should automatically be assumed to remain appropriate. We consider that EIOPA is already going beyond what the Commission has called for, by considering funded mandatory systems, which are common in Central and Eastern European countries – questioning whether they should be considered exempt as social security schemes. Perhaps a more fundamental view is intellectually more robust and that EIOPA and the Commission should consider whether the scope of the Directive should cover all occupational retirement provision. At least this should form part of the analysis under a detailed Impact Assessment and cost-benefit analysis. Currently unfunded arrangements and those “guaranteed by a public authority” are excluded. In the light of the current concerns about sovereign debt in many European countries, public authority guarantees might not be thought as secure as they were when the first IORP Directive was agreed.

Against such a wider consideration of the Directive’s scope, in the UK context, we suggest that there are strong reasons why so called group personal pensions should not be within scope.

Firstly, since they are already covered under the Life Directive there would be regulatory overlap and, therefore, scope for confusion and uncertainty, if they came within the scope of the IORP Directive.  Secondly, although group personal pensions are established with the support, often financial and/or in other forms, of an employer, they are, in fact, simply a collection of individual legal contracts, to which the employer is not legally party.  It would therefore be difficult, through the IORP Directive to impose duties on an employer, in respect of an arrangement, to which it is not party.
	Draft advice has been reviewed.

The advice mentioned in § 6.3.18 that this extension would only apply to those pension providers "which are not yet covered by an EU prudential regulation", so there would be no overlap. This has been clarified in the reviewed draft by highlighting it in the title of each of the options.

	113. 
	Towers Watson
	2.
	Are there any other options that should be considered?  Please provide details including where possible in respect of impact.

See response to question 1.


	Not possible to process references to other sections.

	114. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	3.
	Which option is preferable?

None of the Options 2, 3, 4 or 4(i) would extend the scope of the IORP Directive in Germany. As we have fared well with the current definition and welcome the opportunity to clarify the specific option that Member States already have to apply the Directive to those institutions which currently fall outside the scope, we would prefer Option 3 in the advice.
	Draft advice has been reviewed.



	115. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	3.
	We support the idea proposed in option 4 allowing providers covered under other directives to come under the scope of the IORP Directive for their IORP activity.
	Option 4 might have been misunderstood. It should not be the provider who decides if it wants to fall under the directive and the advice mentioned in § 6.3.18 that this option would only apply to those pension providers "which are not yet covered by an EU prudential regulation". This has been clarified in the reviewed draft by highlighting it in the title of each of the options.

	116. 
	Association of Pension Lawyers
	3.
	Comments on Call for Advice 1:  Scope of the IORP Directive:  Which option is preferable? 

3.1
See the points made in the response to general comments at Section B above.

3.2
Our preference is option 1.
	Not possible to process references to other sections.

Noted

	117. 
	BASPSC_Bulgaia_IORP_15 08 2011
	3.
	We share the opinion of the Romanian and Polish associations that any option can be supported as long as the mandatory private pension schemes in the new member states are not wrongly considered as “occupational”. Any options regarding the change of scope which consider CEE mandatory funded system as “occupational” are prerequisites for legislative arbitrage and retreat of CEE governments from pension reforms. Clarity on the nature of the CEE mandatory funded provision in the whole context of adeguate, sustainable and safe pension systems is necessary in the EU.
	Draft advice has been reviewed.
EIOPA recommends the Commission to consider the nature of member protection in all types of pension schemes and to take legislative initiative if necessary.

	118. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	3.
	Which option is preferable?

Option 2 is preferable


	Noted

	119. 
	Belgian Association of Pension Institutions (BVPI-
	3.
	“Which Option is preferable”

Taking in consideration our answer on question 2 (abolishment of article 2 (d) and (e)):

BVPI-ABIP considers that option 2 (“clarify what should be considered as an occupational pension scheme”) is the most preferable option and underwrites and modifies little the suggestion made by EIOPA in paragraph 6.3.15 that the Commission examines in the same time the consistency of application of regulation 883/2004 because BVPI-ABIP considers that all funded occupational pension schemes needs to be covered and that no occupational pension scheme may remain unregulated or unsupervised.

Options 3 and 4(i) should not be withheld because BVPI-ABIP considers that the directive has to be applied to all Institutions for Occupational Retirement Provision and that it could harm the protection of the citizens if the member states would be allowed to opt for the optional application of the directive.

BVPI-ABIP is strongly opposed against options 5 and 5(i), because there is an important difference in nature between occupational pensions and personal savings. This natural difference should be –as it is today- reflected in a different regulatory framework.
	Draft advice has been reviewed.

	120. 
	BT Pension Scheme Management Ltd
	3.
	We support Option 2.
	Noted

	121. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	3.
	Option 2 is preferable, but would imply a necessity to clarify what should be considered an occupational pension scheme.

BAVC would propose replacing “at their own risk” with “not guaranteed by the state”. The wording “at their own risk” may create confusion concerning article 17 of the current Directive because in the german context some IORPs operate as autonomous institutions i.e. “at their own risk”, however, the sponsoring employer or group of employers still has a contingent liability if the IORP fails.

In BAVCs point of view Option 5 should not be applied: Individual privat savings concerns consumer protection, which have to be separated from workplace pension provisions and are already regulated in other Directives.  
	Draft advice has been reviewed.
The expression "at their own risk" finds its origin in the insurance directives (o.a. Art. 2.3 Life directive 2002/83/EC). A reference to this article and relevant case law has been added in the amended advice.


	122. 
	BVI Bundesverband Investment und Asset Management 
	3.
	In the absence of a robust assessment of the positive and negative impacts of the proposed options and given the short consultation period, we are not in a position to advise EIOPA on which option is preferable. It appears helpful, however, to clarify what is to be considered as an occupational pension scheme on a European basis. We also agree with EIOPA to stick to pension schemes that are managed by private financial institutions. A further enlargement of the directive to all providers of occupational pension schemes operating at their own risk would not give enough attention to individual national regulations that have worked well in the past. 

Regarding an inclusion of 3rd pillar pensions, as discussed under option 5, the same problems occur, but even less potential benefits are conceivable. While in the area of occupational pensions the reason for setting up schemes in the sense of the IORP Directive is often the legitimate interest of large employers to consolidate their occupational pension business cross-border, this motive plays no role in the area of private pensions. We therefore strongly advise against extending the scope of the IORP Directive to all providers of pension schemes, as option 5 suggests. Before considering this option, the European authorities should focus on the intented purpose of the Directive to create an internal market for occupational retirement provision. 
	Draft advice has been reviewed.

	123. 
	CEA European Insurance and reinsurance Federation
	3.
	EIOPA’s starting point seems to be the observation that there are a number of occupational schemes currently not covered by the IORP-Directive or any other EU legislation, most notably pension plans in the new Member States, and that these should be covered. Against this background, EIOPA invites comments on five possible options, ranging from leaving the scope unchanged or merely clarifying the existing wording, to extending the scope of the Directive to all providers of pension schemes not guaranteed by a public authority.  

The CEA is of the opinion that further clarification is needed on EIOPA’s options, which as they stand give rise to various interpretations. In addition, in our view the analysis of EIOPA is incomplete in the sense that for instance the insurance sector is not referred to, despite the important role insurance companies play in providing occupational pensions. In this context, and considering that only a certain number of topics were addressed in the EIOPA consultation and that key topics such as capital requirements were not touched upon, the CEA cannot express a preference for any of the five options put forward by EIOPA. The CEA wishes however to make a number of comments which may guide EIOPA and the European Commission in their future work on the scope of the revised IORP Directive.

The CEA strongly supports a consistent application of the fundamental principle “same risk - same rules - same capital” that was explicitly highlighted by the European Parliament in its response to the Green Paper.  As such, and in line with this principle and with the CEA’s own key principle, “substance over form”, the CEA believes that the IORP Directive should apply to IORPs providing occupational pension schemes on a funded basis, regardless of how contributions are collected and whether they are subject to a voluntary agreement or legal obligation. In this context, the CEA welcomes EIOPA’s intention not to touch upon the current exclusions of the IORP Directive. These exclusions mentioned in article 2.2 of the current IORP Directive should be retained so far as sufficient protection of the pension rights is ensured.

Furthermore, in order to ensure a level playing field within the Single Market for occupational pension schemes the role of insurers providing occupational pensions must be considered. This should include advice on how to achieve a level playing field as is currently the case amongst others by means of article 4 of the IORP Directive.

For the purpose of the revised IORP Directive the CEA suggests that the notion of “occupational pensions” should comply with the three following cumulative criteria:


Having the provision of retirement benefits as a primary purpose; 


Based on an occupational activity;


Supplementary to national statutory social security schemes.

Using the three criteria mentioned above would explicitly exclude institutions managing social security schemes and employers, from the scope of the Directive.  However, Member States should, in case the sponsoring employer bears the risk, ensure the security of the pension promise and retain the right to ensure in their national legislation that sponsoring employers in case they bear the risk subscribe to an insurance policy, enter a pension protection scheme or provide a guarantee or a similar financial arrangement appropriate to the nature and extent of the risk for beneficiaries. 

Also the choice to include institutions managing social security schemes should remain a Member State option.  Such an approach would protect members/beneficiaries in the member states that joined the EU after the entry into force of the IORP Directive without including social security schemes for all countries. 


	Draft advice has been reviewed.
The issue of Art. 4 has been highlighted in the advice for the Commission to examine.

Noted.

The issue of Art. 4 has been highlighted in the advice for the Commission to examine.

Draft advice has been reviewed.

Noted. However this is not a question of the scope.

Noted.



	124. 
	Chris Barnard
	3.
	I would support option 5. This would cover more schemes, ensuring a level playing field thereon.
	Noted

	125. 
	European Association of Paritarian Institutions of
	3.
	Option 2 could be the way to go as we agree with 6.3.14. amendements to art. 3. “Clarifying what should be considered as an occupational pension scheme” is the most preferable option and underwrites and modifies little the suggestion made by EIOPA in paragraph 6.3.15 that the Commission examines in the same time the consistency of application of regulation 883/2004 because we consider that all funded occupational pension schemes need to be covered and that no occupational pension scheme may remain unregulated or unsupervised. 

AEIP underlines that schemes that do not fall under the definition of occupational pension schemes could never be mixed with the IORP directive.

Finally, AEIP is strongly opposed against options 5 and 5(i), because there is an important difference in nature between occupational pensions and personal savings. This natural difference should be –as it is today- reflected in a different regulatory framework.
	Draft advice has been reviewed.



	126. 
	European Association of Public Sector Pension Inst
	3.
	Which option is preferable?

EAPSPI is in favour of option 2 since it would increase the consistency in the application of the IORP Directive. In particular, option 2 creates more legal certainty by means of the suggested modification of the IORP Directive for unfunded or underfunded schemes that should not – to EAPSPI’s point of view – be covered by the IORP Directive. 

EAPSPI alternatively endorses option 3 that would permit the optional application of the IORP Directive to those pension schemes currently falling outside its scope if the Member States are of the opinion that this is necessary for the sake of beneficiaries’ protection. EAPSPI believes that  especially after the last financial crisis, beneficiaries’ protection is of paramount importance. In practice, this protection is nowadays achieved by a large range of protection mechanisms, like the involvement of social partners, pension protection funds, SLL etc. These protection mechanisms, however, are different from one Member State to the other. But as a result, they mostly achieve the aim, i.e. an adequate protection of the beneficiaries. This diversity, that has proven its efficiency in practice notably during the last years, would be taken into consideration by option 3. 


	Draft advice has been reviewed.

EIOPA recommends the Commission to consider the nature of member protection in all types of pension schemes and to take legislative initiative if necessary.

	127. 
	European Federation for Retirement Provision
	3.
	Which option is preferable?

The EFRP prefers option 2 or our own proposal option 6 which is an amended version of option 4 (see above).  

Option 1

Positive impacts

Negative impacts

Status quo and thus no difficult political debate expected on scope. 

We agree with EIOPA that the current framework does not entirely suit the different models found in the Central and Eastern European Member States nor other mandatory funded schemes in EU-15. 

Option 2

Positive impacts

Negative impacts

· EFRP is supportive of this option. It would increase in consistency in the application of the IORP Directive, since all funded work-related schemes would be covered.

· This option recognises the specific nature of occupational pension systems across all Member States, whether they are voluntary or mandatory, DB, DC or hybrid.

Option 3, 4(i) and 5(i)
Positive impacts

Negative impacts

These options give Member States discretion to determine the scope. These options would maintain the uneven application of the IORP Directive across Member States, which should be reduced. These three options should be rejected.
Option 4

Positive impacts

Negative impacts

This option would lead to more consistency in the application of the IORP Directive, since all funded work-based or work-related schemes would be covered.

The phrase “at your own risk” risks creating confusion in an IORP environment as article 17(1) of the Directive already deals with “risks… in respect of the total range of schemes operated”. The EFRP would therefore strongly suggest modifying the wording of “at your own risk with “not guaranteed by the State”. However, this approach risks opening up highly politicised discussions.

Option 5

Positive impacts

Negative impacts

· This option would eliminate the specific character of work-based pensions by mixing occupational or work-based pensions with individual pension provision. It means that 2nd pillar regulation would be mixed up with third pillar regulation, which should be avoided because in most Member States there are different rules (tax wise, prudential oversight, market regulation) for work-related pensions and individual private pensions which are basically savings. An essential reason for differentiating between 2nd and 3rd pillar pensions is that each of those pillars pursues different policy objectives. Moreover, it fails to acknowledge the fact that occupational pensions are backed up – or, at least facilitated - by a sponsor (employer), that in some cases a collective bargaining agreement is at the basis of this, and that a number of adjustment mechanisms exist. To the EFRP, the IORP framework has always been an “institution-oriented” framework; this option 5 seems to propose a “product-oriented” framework.

· EIOPA correctly notes the possible interference with the PRIPS project.  


	Draft advice has been reviewed.


	128. 
	European Metalworkers Federation (EMF)
	3.
	“Which Option is preferable”

Taking in consideration our answer on question 2:

EMF considers that option 2 (“clarify what should be considered as an occupational pension scheme”) is the most preferable option. The scope of the directive should cover all second tier occupational retirement provisions. It should not exclude book reserve funds and should not include basic social provisions directly or indirectly provided by the state. 


	Draft advice has been reviewed.

	129. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	3.
	The GDV welcomes EIOPA’s intention not to touch upon the current exclusions of the IORP directive. Pension schemes / institutions listed in article 2.2 (such as book reserve schemes, institutions where employees of the sponsoring undertakings have no legal rights to benefits) should be excluded. EIOPA’s draft advice sets out five options, ranging from leaving the scope unchanged or merely clarifying the existing wording, to extending the scope of the Directive to all providers of pension schemes not guaranteed by a public authority. However, it should be considered how the role of insurers providing occupational pensions should be treated ensuring a level playing field between all providers of occupational pensions in a true internal market.


	The issue of Art. 4 has been highlighted in the advice for the Commission to examine.

	130. 
	Groupe Consultatif Actuariel Européen.
	3.
	This is a political issue.
	Noted

	131. 
	Investment Management Association
	3.
	See above
	Not possible to process references to other sections.

	132. 
	Ius Laboris.
	3.
	Ius Laboris has a preference for option 2 with a clear definition of what is to be understood by “occupational pension scheme”. In addition, Ius laboris agrees that the Commission should the consistency in of the application of regulation 883/2004.
	Draft advice has been reviewed.

	133. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	3.
	CfA 1 Scope of the IORP Directive 

Which option is preferable?

See the general remark.
	Not possible to process references to other sections.

	134. 
	Mercer Limited
	3.
	We prefer the intention behind Option 4, which we view as a version of Option 2 - that is, by extending the scope of the IORP, the European Commission will clarify what should be considered an occupational pension scheme. However, we are not convinced that Option 4, as set out in the draft response, achieves this. In particular:


Unfunded schemes should be included in the ‘clarification’;


The status of schemes provided by public authorities acting as employers should be clarified.

In principle, we would have preferred Option 5, if this were limited to those personal pension schemes established by employers, who then contribute on their employees’ behalf. However, these are currently subject to insurance company regulation and to apply both sets of regulation would be excessive. 


	Noted

Unfunded schemes are not part of the cfa.
Draft advice has been reviewed.

	135. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	3.
	Which option is preferable?

The NAPF supports Option 1 – leave the IORP Directive unchanged. 

However, we recognise that there are issues – particularly the position of the pension schemes in the Eastern European countries – that need to be addressed. We would propose two steps:

First, EIOPA or the EC should draw up a clear classification of the different types of pension scheme across the EU. This would provide a stronger foundation for future policy-making. 

Second, in order to address one of the key challenges for the Eastern European schemes, their national regulators should adopt and apply a high-level framework of governance standards. This would strengthen the independence of these schemes and would improve operation and oversight.


	Noted.
Agreed but clarification of the dividing lines between pension pillars is a political issue.

Noted.

	136. 
	Pan-European Insurance Forum (PEIF)
	3.
	We believe that the options presented in the consultation document require deeper and more comprehensive discussion in the second consultation (see e.g. also our comments on questions 1 and 2). For this reason, the PEIF refrains from expressing a preference for any of the options at this stage without further discussion.

PEIF believes that the review of the IORP Directive in parallel to the development of the Solvency II regime is a historic opportunity to develop a system of overarching principles for pension provision. The approach, as recommended by the Commission, should be ‘holistic’ and therefore the assessment should also fully involve the life insurance industry as key stakeholders in pension provision.  


	Noted

	137. 
	Pensioenfederatie
	3.
	Which option is preferable?


We would plead for broadening the scope of the Directive to all not for profit pension funds operating collective schemes and in which all risks are shared between employers and members and beneficiaries. We suggest considering option 4, though we recognize the consequences can be far reaching. Instead of using the term “which operate at their own risk”, we would propose the following wording: 

“IORPs include all not for profit occupational pension institutions  that are operating collective schemes and in which all risks are borne by employers and/or members and beneficiaries.” 

This means that a review of the scope of the directive should also take into account the current exemptions of the scope of the IORP Directive (art 2 par 2, + art 5). 

Given the ultimate objective to create an internal market for occupational retirement provisions, we believe the scope of the Directive should be as wide as possible. The motivations and volumes involved of desired exemptions to the scope should be clearly documented (and periodically reviewed).


If option 4 is not feasible, there is a necessity to clarify at European level, what should be considered an occupational pension scheme as stated in option 2 of the EIOPA reaction. 


More analysis is needed on how this would affect the national sovereignty in setting up pension systems and whether there is a political will of Member States to do so.
	Draft advice has been reviewed.

	138. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	3.
	Which option is preferable?

We would plead for broadening the scope of the Directive to all not for profit pension funds operating collective schemes and in which all risks are shared between employers and members and beneficiaries. We suggest considering option 4, though we recognize the consequences can be far reaching. Instead of using the term “which operate at their own risk”, we would propose the following wording: 

“IORPs include all not for profit occupational pension schemes that are operating collective schemes and in which all risks are borne by employers and/or members and beneficiaries.” 

If option 4 is not feasible, there is a necessity to clarify at European level, what should be considered an occupational pension scheme as stated in option 2 of the EIOPA reaction. 

More analysis is needed on how this would affect the national sovereignty in setting up pension systems and whether there is a political will of Member States to do so. 


	Draft advice has been reviewed.

	139. 
	Romanian Pension Funds’ Association 

(Asociatia
	3.
	31.
Which option is preferable? 

32.

We support any of the Options 1 to 4, as long as the mandatory private pension schemes in the new member states are not wrongly considered as “occupational”, as suggested by the wording detailed under Option 2, for example. Indeed, some clarifications could be made to the “occupational pension schemes” universe, but this universe does not include the 2nd Pillar systems (mandatory private personal pension plan) in the CEE states, for reasons related to design and features described in this document.
	Draft advice has been reviewed.

	140. 
	Sacker & Partners LLP
	3.
	Which option is preferable?

No comment.
	Noted

	141. 
	Slovak Association of Pension Funds Management Com
	3.
	1.
European Directive (num. 2003/41/EC) was transposed into national Slovak law within Amendment to the Act on supplementary pension savings (III. Pillar), effective as of August, 1st 2006.

2.
Annex to Call for Advice from EIOPA for the review of Directive 2003/41/EC (IORP2), from our point of view unaccountably extends the range of the scope of the Directive also to pension savings in the II. Pillar (“II. Pillar”; “DSS”).

3.
Slovak Association of Pension Funds Management Companies, as the Association with the aim to enforce the conditions for efficient execution of pension savings in II. Pillar, fundamentally disagrees, that the Directive (primarily focused on pension companies providing a pensions based on an agreement between Employee and Employer), will be extended in the terms of personal scope also by pension savings in the II. Pillar.

4.
Reasons:

5.
II. Pillar falls within the competence of Member States, generally as the part of social insurance (its character is different from state to state; in some countries is not even established).

6.
The nature of the II. Pillar has no common features with pension savings based on agreement between Employee and Employer – that is the base of the Directive. In Slovakia is the II. Pillar provided as the part of pension system while the clients contributions are paid by the Social Insurance Company to theirs personal accounts managed by Pension funds Companies (insurance premium for old-age is divided into 2/2; the half retains the Social Insurance Company and the other half is paid into DSS).

7.
Following the above mentioned we insist that the regulation of the II. Pillar will be left in the competence of Member States, i.e. the personal scope of the Direction (IORP, IORP2) will be focused only on the pension savings based on the agreement between Employer and Employee.
	Draft advice has been reviewed.

	142. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	3.
	Which option is preferable?

Option 2 is preferable
	Noted

	143. 
	The Association of British Insurers
	3.
	We believe the implications for changing the scope of the IORP-Directive need much deeper analysis of the consequences before any changes should be considered. We urge EIOPA to undertake this analysis before any advice on scope is presented to the European Commission. 
	Noted

	144. 
	The Association of Finnish Pension Foundations
	3.
	Option 1 is the most preferable. On base of Draft Advice it is evident, that the intention is not to regulate the Finnish statutory pension system in relation to EU level legislation as a part of the reform of the IORP directive, but the formulation of options 4 and 5 could have very serious consequences for the Finnish pension system.
	Noted

	145. 
	The Association of the Luxembourg Fund Industry (A
	3.
	Which option is preferable?

1.
Subject to the comment above, ALFI and ALFP have sympathy for Option 4 of the draft response.

2.

	Noted



	146. 
	The Czech National Bank (CNB)
	3.
	We prefer a flexible option that would fit with pension systems in all member states. In our view, this can be achieved by options 1 or 3.
	Noted

	147. 
	The Finnish Pension Alliance TELA
	3.
	Option 1 is the best one. Even though it is evident, that the intention is not to regulate the Finnish statutory pension system in relation to EU level legislation as a part of the reform of the IORP directive, we have recoqnized that the formulation of options 4 and 5 could have very serious consequences for the Finnish pension system. These have not been considered in the analysis. 
	Noted

	148. 
	The Polish Chamber of Pension Funds 
	3.
	Option 2 is not preferable at current shape. We share the opinion of the Romanian pension funds association that any option can be supported as long as the mandatory private pension schemes in the New Member states are not wrongly considered as “occupational”. We do think that striving for legal uniformity should ignore important socio-economic contexts of these systems.
	Noted. 



	149. 
	Towers Watson
	3.
	Which option is preferable?

If a level playing field is the desired outcome, then the existing exemptions should be reviewed before determining the full range of options.  


	Not the subject of the CfA.

	150. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by regulations (EEC) No. 883/2004 and (EEC) No. 987/2009 (see Art. 3).

1.
The determination could be achieved by an explicit legal and direct State involvement, usually from central or local Government. Social security schemes fulfill activity which are based on the principle of national solidarity and they are entirely non-profit-making. They are administered by entities of social security authorities under control of Ministries and are not “undertakings” in the meaning of EU competition law.


	Noted



	151. 
	ALFI and ALFP
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009(see Art. 3)?

3.
Regarding the fourth question of Question 6.5 ALFI and ALFP do not feel in a position to form an opinion on the definition of social security schemes.


	Noted.

	152. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	4.
	N/A
	/

	153. 
	Association of Pension Lawyers
	4.
	Comments on Call for Advice 1:  Scope of the IORP Directive:  How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009(see Art. 3)? 

4.1
See the points made in the response to general comments at Section B above.

4.2
The distinction should be made based on the level of the powers of potential government interference, including the ability of the member state government to reduce benefits within the scheme and its obligation to guarantee/stand behind those benefits.
	Not possible to process references to other sections.
Noted.



	154. 
	Assuralia
	4.
	Assuralia considers that in terms of regulation there must be a level playing field between all pension providers engaged in capitalised pension build-up, irrespective of the type of provider (IORP, insurer, government institution, etc.). This means that the different providers operate in accordance with the ““same risks, same rules”“ principle, beneficiaries enjoy the same level of protection for their pension rights, regardless of the type of pension provider, and beneficiaries have access to the same level of transparency as regards the underlying risks associated with their pension commitment.
	Noted

	155. 
	BASPSC_Bulgaia_IORP_15 08 2011
	4.
	If the pension scheme is mandated by law and there is no agreement between employers and employees stipulating which retirement benefits are granted and under which conditions, the scheme is to be considered as a social security scheme covered by Regulation 883/2004.

Besides, each member state is to define explicitly which scheme is to be treated as social security.   
	Noted.

	156. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by regulations (EEC) No. 883/2004 and (EEC) No. 987/2009 (see Art. 3).

The IORP-Directive must be applicable to all institutions for occupational retirement provisions, regardless of whether they are mandatory or voluntary. But social security systems are carried by States and are administered by social security authorities or by Government. In cases of doubt the clarification should be laid down in the special regulations No. 883/2004 for social-security-schemes.

 
	Noted.

	157. 
	Belgian Association of Pension Institutions (BVPI-
	4.

	“How should it be determined whether a compulsory employment related pension scheme is to be considered as a social security scheme covered by Regulation EEC N° 883/2004 and EEC N° 987/2009?”

In our view, all employment-related pension schemes that are funded directly or indirectly through employer’s and/or employee contributions and that supplement a basic social security pension  are to be considered as occupational pension plans, regardless as to whether they are mandatory or voluntarily. 


	Noted.

	158. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	4.
	The determination could be achieved by an explicit legal and direct state involvement. Social security schemes are based on solidarity and non-profit-principles and are administred by entities of social security authorities under control of ministries and are not “undertakings” in the meaning of EU competition law.  There is no “economic activity” – therefore, these social security funds fall outside the scope of EU internal market rules. 

A scheme cannot be considered as a social security scheme if it is:

-
An autonomous economic actor

-
Not entirely non-profit

-
Free to determine general conditions of service provisions

-
Able to influence the use of assets and the fixing of the level of benefits

According to the opinion of BAVC all employment-related pension schemes that are funded directly or indirectly through employer and/or employee contributions are to be considered as occupational pension plans – regardless of whether they are mandatory or voluntary. It is necessary to separate company pension schemes as social welfare institutions from financial market products of commercial undertakings (second vs. third pillar pensions).


	Noted.

	159. 
	CEA European Insurance and reinsurance Federation
	4.
	The CEA believes that the “compulsory” factor should not be used to determine whether a pension scheme is to be regarded as social security or not. Such a decision should be taken on the basis of national law and the labour contract between the employer and employee, including existing collective agreements.  


	Noted.

	160. 
	Chris Barnard
	4.
	This is a difficult issue. As an example, I have experience of working with the mandatory second pillar schemes set up in new member states (re para 6.3.3). These schemes are managed by private pension companies (normally subsidiaries of insurance companies). They receive a fee from employee (member) contributions and / or the employee (member) personal accounts, and also take on some risk in the form of investment guarantees on the funds of the employee (member) personal accounts.

-One view here is that the second pillar schemes are social security schemes run by the governments, which are outsourced to private pension companies. This view is supported by the enabling legislation which is social-security type legislation. The private pension companies also utilise parts of the social-security infrastructure. Importantly, the government can change the law on, for example, amounts of contributions, fees etc and this can affect the final payout to the member of the scheme. This contrasts with private insurance for example, where the contract between the individual and the insurance company is protected, and law changes normally act prospectively, and only for new contracts. Furthermore, the contributions to the second pillar are not voluntary, but compulsory.

-Another view considers the main feature here to be that private companies provide services, take on risks (the government has passed on the risk and responsibility for final payouts to the private companies and members) and receive fees from / to the members. The private companies have a strong profit motive. In this view the second pillar is not outsourced, but privatised. The bearing of risk and profit motive are the critical points here.

I would recommend that you consider the following: the determination of whether a compulsory employment-related pension scheme is to be considered a social-security scheme should consider who bears the risk and where the “profit motive” lies. If the risk is borne by “government”, then it is a social-security scheme. If the risk lies with private entities or individuals then it should not be considered a social-security scheme.
	Noted

	161. 
	European Association of Paritarian Institutions of
	4.
	In our view, all employment-related pension schemes that are funded directly or indirectly through employer’s and/or employee contributions and that supplement a basic social security pension  are to be considered as occupational pension plans, regardless as to whether they are mandatory or voluntary. 
	Noted.

	162. 
	European Association of Public Sector Pension Inst
	4.
	1.
How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009 (see Art. 3)?

2.
The determination could be achieved by an explicit legal and direct State involvement, usually from central or local Government. To EAPSPI’s understanding, social security schemes fulfil activities, which are based on the principle of national solidarity and which are entirely non-for-profit. They are administered by entities of social security authorities under control of respective ministries and are no “undertakings” in the meaning of EU competition law. The contributions to social security schemes are not unilaterally fixed by the institution itself, but by decision or approval of the legislator or the supervising ministry. 

3.

	Noted.


	163. 
	European Federation for Retirement Provision
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009 (see Art. 3)?

A number of elements can be considered to distinguish a social security scheme from an employment-related scheme. Inspiration can be taken from two competition law judgments, Poucet & Pistre (C-159/91 and C-160/91), and Albany (C-67/96). The ECJ judgment and the Advocate General’s Opinion in the insurance case of Commission v Belgium (C-206/98) also offers useful guidance. 

In Albany, the ECJ held that entities managing supplementary funded pension schemes, which pursue a social objective, are engaged in an “economic activity”, making them subject to the EU internal market competition rules. According to the Court, this also holds true when participation in the schemes is compulsory for a group of employees by virtue of a collective bargaining agreement. This case could be construed as saying that the internal market rules on IORPs apply to entities managing mandatory funded schemes: they are engaged in economic activity to provide pensions that are supplementary to the traditional “first pillar”. It also supports the idea that compulsory participation in itself is not the determining criterion for qualifying a scheme as “social security”. 

This outcome should be contrasted with the judgment in Poucet & Pistre, where the ECJ held that “organizations involved in the management of the public social security system fulfil an exclusively social function. That activity is based on the principle of national solidarity and is entirely non-profit-making. The benefits paid are statutory benefits bearing no relation to the amount of contributions” (par 18). 

These social security schemes are administered by entities considered “agents” of social security authorities under control of Ministries and are not “undertakings” in the meaning of EU competition law. The funds “cannot influence the amount of the contributions, the use of assets and the fixing of the level of benefits” (par 15), as these are all fixed by law. There is no autonomous “economic activity”, and these social security funds therefore fall outside the scope of EU internal market rules.

From the above cases, it appears that a very important factor in determining whether an undertaking should be subject to EU internal market law or not, is autonomous market behaviour or autonomous economic activity, and the ability to use the assets in ways it sees fit and influence the ultimate level of benefits. 

Providers of mandatory funded accounts are not agents of social security authorities yet are privately established and managed undertakings, competing on a domestic mandatory pensions market. They engage in autonomous market behaviour. The social insurance infrastructure is used for channelling the contributions to the various providers for reasons of systemic efficiency of those mandatory 2nd pillar pension institutions. They have the ability to use their assets in ways they see fit and their activities influence the ultimate benefit level. They can or have to propose different investment portfolios and strategies, various general conditions. In the mandatory funded DC schemes, members not only have a choice between providers and the possibility to switch providers, but as it occurs - also have the freedom to choose between investment portfolios with different risk profiles.

In addition, financial institutions managing mandatory DC schemes charge fees to their members. Social security schemes would either be for free or set a fee that is fixed by law, rather than set the freely-determined (though capped) flat-rate management fees charged by pension management companies.

Finally, in Commission v Belgium, the Advocate General suggested that solidarity schemes should be excluded from the internal market, but that insurance schemes which are not monopolies or (semi-public) institutions and apply the “logic of capitalisation”, while determining their own rates and engaging in the insurance business at their own risk, should be covered by internal market rules (the non-life Insurance Directive, in this case). The ECJ, in an implicit reference to Poucet & Pistre, held that the internal market logic applied because the insurance undertaking pursued an economic activity covered by the Directive. It stated that insurance companies providing compulsory accident at work insurance policies at their own risk and with a view to making a profit are within the scope of the non-life insurance directive (92/49 EC), whereas those that do not operate at their own risk are outside the scope of the directive on the basis of the “solidarity principle”, because they engage in the provision of compulsory social security schemes.

In conclusion, an institution cannot be considered as a social security institution if it is: 


an autonomous economic actor (= no State agent)


free to determine general conditions of service provision


free to set fee levels (though these may be capped by law)


providing benefits which are linked to contributions paid


able to influence the use of assets and the fixing of the level of benefits. 


not entirely non profit


	Noted.

	164. 
	European Metalworkers Federation (EMF)
	4.
	“How should it be determined wether a compulsory employment related pension scheme is to be considered as a social security scheme covered by Regulation EEC N° 883/2004 and EEC N° 987/2009?”

Pension fund schemes are often based on collective agreements or individual remuneration packages and are, in fact, postponed salary.  The accumulated second tier pension capital is the compensation for labour already performed: workers’ money. Therefor all employment-related pension schemes that are funded directly or indirectly through employer’s and/or employee contributions and that supplement a basic social security pension  are to be considered as occupational pension plans, regardless as to whether they are mandatory or voluntarily. 


	Noted.


	165. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	4.
	The GDV believes that the “compulsory” factor should not be used to determine whether a pension scheme is to be regarded as social security or not. Such a decision should be taken on the basis of the labour contract between the employer and employee.  
	Noted.

	166. 
	Groupe Consultatif Actuariel Européen.
	4.
	This is a political issue.
	Noted.

	167. 
	Investment Management Association
	4.
	See above
	Not possible to process references to other sections.

	168. 
	Ius Laboris.
	4.
	In our view, all employment-related pension schemes that are funded directly or indirectly through employer’s and/or employee contributions and that supplement a basic social security pension should be considered as occupational pension plans, regardless as to whether they are mandatory or voluntary. A clear distinction between voluntary employment-related pension schemes and other, compulsory schemes must be made, by presenting fully and explicitly all the main characteristics of each scheme. Hence, compulsory employment-related pension scheme should not be considered as a social security scheme covered by Regulations EEC N° 883/2004 and EEC N° 987/2009. 
	Noted.

	169. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	4.
	CfA 1 Scope of the IORP Directive 

4. How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009(see Art. 3)? 

See the general remark.
	Not possible to process references to other sections.

	170. 
	KPS The Circle of Pension Specialists.
	4.
	4.
Prudential regulation and social and labour law

In our comments regarding the Scope of the IORP Directive and Cross-border activities, we have set out our recommendation for uniformity in legislation and regulation relating to pensions. This should be further extended to the nature and extent of supervision.

To the extent that this uniformity is not attainable, we support the less optimal route contained in option 2 of CFA 4 of the draft Response. The route set out in option 2 should enhance the transparency and efficiency of providing pensions through cross-border IOPR’s, although the level playing field for providing pensions in general will then not be attainable.
	This reply seems to refer to CfA4 instead of question 4.

	171. 
	Mercer Limited
	4.
	In our view, it should be possible to distinguish between benefits an individual becomes eligible to receive because they are employed, and those they are eligible to receive because they are employed by a particular employer. In terms of pension benefits, the former would include any state pension where entitlement depended on working history of any sort; the latter would include benefits that could only accrue in employment with the employer. 

In that case, if contributions are compulsory, we would distinguish between two sorts of arrangement:


Those where decisions made by the employer cannot affect the level of benefit that will be paid in lieu of the compulsory level of contributions; and


Those where the employer can choose the provider and/or the benefit structure and, in doing so, potentially affect the level of benefit that could become payable.

In our view, the former remains a ‘social security scheme’ whereas the latter does not and so should be within scope of the IORP Directive.
	Noted.

	172. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009 (see Art. 3)?


	/

	173. 
	Pan-European Insurance Forum (PEIF)
	4.
	This question should not just be considered from a technical perspective. Any decision on inclusion  requires further consideration which also takes into account Member State powers as regards the organization of their pension systems. Negative, unintended consequences of covering providers of compulsory employment-related pension schemes that have been classed as social-security schemes covered by Regulations 883/2004 and 987/2009 should be avoided.  
	Noted.

	174. 
	Pensioenfederatie
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) N° 883/2004 and (EEC) N° 987/2009 (see Art. 3)?

It is up to the Member States to decide which schemes should fall under the above mentioned regulations. We think that all pension schemes that are related to collective agreements in sectors and/or companies should be considered occupational and not fall under the above mentioned social security regulations.

 
	Noted.

	175. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) N° 883/2004 and (EEC) N° 987/2009 (see Art. 3)?

We suggest to leave this to the individual Member States to decide which schemes should fall under the above mentioned regulations.


	Noted.

	176. 
	Romanian Pension Funds’ Association 

(Asociatia
	4.
	33.
How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009 (see Art. 3)?

34.

The “compulsory” feature is perhaps the least relevant of all when assessing which regulation’s scope should cover pension schemes. The fact that the mandatory private pension systems (2nd Pillar) in the new member states are individually funded by individual contributions directed via the social-security centralized collection system and that these funds are by no means influenced by any activity or will of the employers is much more important than the compulsory issue.

35.
Also, we again point out that the “employment-related” concept is incorrectly used here, for the same reasons detailed at point II a).
	Noted.

	177. 
	Sacker & Partners LLP
	4.
	1.
How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009 (see Art. 3)?

2.
No comment.
	Noted.

	178. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by regulations (EEC) No. 883/2004 and (EEC) No. 987/2009 (see Art. 3).

The IORP-Directive must be applicable to all institutions for occupational retirement provisions, regardless of whether they are mandatory or voluntary. But social security systems are carried by States and are administered by social security authorities or by Government. In cases of doubt the clarification should be laid down in the special regulations No. 883/2004 for social-security-schemes. 
	Noted.

	179. 
	The Association of British Insurers
	4.
	No comment.


	Noted.

	180. 
	The Association of Finnish Pension Foundations
	4.
	Pension systems in different member countries vary a lot by their nature and features. It is of highly political issue to determine what kind of features should a compulsory employment-related pension scheme consist to fall outside IORP-directive. As changes to wording of option 4 could pose a serious threat to Finnish statutory pension system, we find it most preferable that no changes would be made.  
	Noted.

	181. 
	The Association of the Luxembourg Fund Industry (A
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009(see Art. 3)?

3.
Regarding the fourth question of Question 6.5 ALFI and ALFP do not feel in a position to form an opinion on the definition of social security schemes.


	Noted.

	182. 
	The Polish Chamber of Pension Funds 
	4.
	In our view, when determining whether to consider a pension scheme as a social-security one covered by Regulations (EEC) No. 883/2004 and (EEC) No 987/2009 one should focus on


if such scheme replaces (completely or partly) state functions and responsibilities embedded in its statutory pension system that existed before the introduction of the scheme in question;


if mandatory character of a scheme brings about pension provider or State guarantees to its members;


if such scheme has or does not have occupational character defined as “providing benefits based on an occupational activity as a supplement to social security pensions”.

Finally, it seems advisable to leave to the Member States the final decision whether they want or not to have a particular pension scheme covered by above-mentioned Regulations.
	Noted.

	183. 
	Towers Watson
	4.
	How should it be determined whether a compulsory employment-related pension scheme is to be considered as a social-security scheme covered by Regulations (EEC) No 883/2004 and (EEC) No 987/2009 (see Art. 3)?

We understand that DG Employment, Social Affairs and Inclusion is currently reviewing the interpretation and application of Regulation 883/2004.  Its views should be considered before opining on this.


	Noted.

	184. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

The aba generally agrees with the analysis laid out in this advice. We would highlight that the limited incidence of cross-border activity to date is due to a lack of demand, rather than supply because:


The bulk of members of retirement schemes have a purely domestic status


Expatriate/third country national cases, which are usually limited in number, are idiosyncratic and more cost effectively dealt with using alternative tools


A high degree of efficiency gains can already be achieved by pooling assets which is possible under current regulations. After this, the marginal efficiency gain does not exceed the marginal cost.

Where demand for a cross-border scheme does exist, for example multinationals who want to consolidate their pension arrangements, it is not the definition of cross-border activity in the IORP Directive that is the main barrier to carrying out the activity but rather:


Diverse tax law which prevents past-service benefits from being transferred cross-border and in many countries imposes contribution limits for future service


Diverse social and labour law which prevents a transfer of rights from defeasing the liability in the legacy country


The differential regulatory treatment of cross-border schemes and domestic schemes


The application of additional and more detailed prudential requirements than covered by the IORP Directive at the Member State level.


	Agreed. There are a number of barriers to the cross border market including:

•
Legal uncertainties and differences

•
Differing taxation systems

•
Cost issues

These matters are outside the scope of the CfA as it is worded

	185. 
	ALFI and ALFP
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

The directive defines the Home member state as “the Member State, in which the institution has its registered office and its main administration or, if it does not have a registered office, its main administration” (Art. 6.i)

The host member state is defined in Art 6.j as “the Member State whose social and labour law relevant to the field of occupational pension schemes is applicable to the relationship between the sponsoring undertaking and members”. 

In the case of “cross-border” activities a specific cross border application process must be respected in which Home and Host supervisor are sufficiently involved in (authorization and approval procedure). In consequence the host member state is the state where the IORP intends to carry out its activities for a sponsoring undertaking in form of a specific pension scheme.

As the use of different definitions has led to a number of cases where Member States involved in cross border activities came to different conclusions, we agree on EIOPA’s recommendation to give further clarification through amending the IORP directive and to reflect the position, that cross border activities arise when sponsor and IORP are located in two different member states.

ALFI and ALFP agree that the decisive criterion for a cross border activity should be the different location of the sponsor and the IORP in two different member States. 

We share EIOPA’s analysis with respect to the clarification of the host member states’ definition. The new wording as proposed by EIOPA ensures that the ability to take measures against the IORP in case of breaches of SLL is limited to the newly defined host member state (i.e. the member state where the sponsoring undertaking is located). This is all the more relevant and effective if the social and labour law applicable to members of the scheme is the law of the host member state.

We think that the proposed modification of article 6 (c) will ensure that the identity of the sponsoring undertaking will be clearly established. The combination of payment of the premium and the existence of a direct agreement with the institution or the member will give  the employer the status of sponsoring undertaking (even if the member is not paid by the latter).  

 
	Noted.
- Noted

- Noted

- Noted

	186. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	5.
	Yes
	No further comment needed.

	187. 
	Association of Pension Lawyers
	5.
	Comments on Call for Advice 2:  Definition of cross border activity:  Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

5.1
See the points made in the response to general comments at Section B above.

5.2
Our experience is that the main reason that cross-border IORP activity has been so limited is because of the restrictions and limits imposed by the legislation.  The funding obligations at Article 16(3) of the Directive, for instance, has deterred many funded IORPs from considering the option and, in the UK particularly, resulted in a large number of occupational pension schemes retreating from previous cross-border operations in order to avoid the legislation.

5.3
In addition, pension provision is very different between jurisdictions, both in terms of legal obligations and the IORP by which the benefit is provided.  As such, it is difficult for employers and for other providers to demonstrate the attraction of a foreign IORP.  Pension provision is notably poorly understood by employees, and those from another member state are even more so.

5.4
However, we agree that, given the difference in interpretation between member states, some clarity is required.  As such, your draft amendments to the Directive would seem appropriate.
	The different treatment of pure IORPs and cross border IORPS in the area of funding requirements is considered in CfA 6: security mechanisms.

Legal uncertainties are considered in CfA 4: prudential regulation and social and labour law.


	188. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

We agree in principle with the analysis laid out in this advice. It should be noted by all stakeholders that the internal market plays a subordinate role for IORPs – by contrast with life insurance companies. For the overwhelming majority of German IORPs, which operate as social institutions for their sponsoring organisations, business activity is restricted to their own sponsoring organisation. Hence, IORPs do not have a vocation to compete on the retirement provision market with a profit motive. For that reason, the vast majority of IORPs have no current or future need for common rules to achieve a single market. 

2.
Notwithstanding, it is a good idea to verify with respect to businesses with IORPs and which are active across borders how existing barriers can be dismantled on the basis of the IORP directive and its implementation through national supervisory bodies. This applies in particular for cross-border undertakings which want to merge their separate IORPs within Europe in a central IORP in order to be able to realise synergy effects and cost advantages for the business with a single administration. 


	Noted. No further comment needed.

	189. 
	Belgian Association of Pension Institutions (BVPI-
	5.
	“Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?”

BVPI-ABIP agrees with the statement of the European Commission and of EIOPA that a clear and concise definition of ‘cross-border activity’ is required in order to avoid any gaps or conflicting interests between different member states.

However some preliminary conditions need to be fulfilled :

1.
A clear definition of what is covered by prudential regulations and what is covered under social and labour legislation.

2.
A good understanding of the employment relationship between a sponsoring company and its employee, affiliated to a pension plan

The IORP is based in country A. 

With regard to the employment relationship between the sponsoring company and the affiliated employee, the following situations could be considered :


the sponsoring undertaking and the affiliated employee are resident in the same member state A, and the employment relationship is governed by this country A


the sponsoring undertaking is based in country A, while the employee has been sent on secondment to country B in order to work for another employer (usually a subsidiary of the same multinational company) : he remains affiliated to the social security of country A, and to the sponsoring undertaking’s pension plan in country A


the sponsoring undertaking is based in country A : the employee is seconded to a subsidiary in country B, under employment conditions of the subsidiary in country B  (= local salary), but remains affiliated to the pension plan of country A


the sponsoring undertaking is resident of country A, but employs the employee in country B, under employment conditions of country B (e.g. a Company based in Belgium has employees in a Luxemburg office under Luxemburg employment and social law, without having a local entity, and pays them from Belgium) – the employees in country B are covered by a qualified pension plan in country B).


the sponsoring undertaking and the affiliated employee are resident in country B, and their relationship is governed by regulations in country B


the sponsoring undertaking, resident of country B, sends employees on secondment to country C, while the employee continues to be covered by employment conditions of country B, including the pension plan


the sponsoring undertaking, resident of country B, sends the employee on secondment to country C, under employment conditions of country C, while the employee remains affiliated to the pension plan of country B.  

When do we have a cross-border activity :

-
no cross-border activity under point 1 (all players based in the same member state)

-
no cross-border activity under point 2, although the seconded employee is resident in    country B, but remains affiliated to pension plan of country A

-
no-cross border activity under point 3, although seconded employee is resident in country B under local conditions, but remains affiliated to pension plan of country A

-
cross-border activity under point 4, as sponsoring undertaking in country A has to respect the local social and labour law of country B, including the pension plan, governed by the rules of  country B

-
cross-border activity under point 5, as sponsoring undertaking and employee are established in country B, under social and labour law of country B

-
cross-border activity under point 6 and 7 : sponsoring undertaking resident in country B, while  employee being employed in country C, remains affiliated to pension plan of country B : in this case no new cross-border activity (both cases to be assimilated to point 5)

Conclusion : 

BVPI-ABIP does not agree with the solutions suggested by the EC, but proposes that:

1.
Criterion to be applied for a cross-border activity: a combination of country of residence of  the sponsoring undertaking and nationality of the applicable social and labour law. 

2.
New Directive should also clearly define what is covered by prudential regulation and social  and labour legislation, in order to avoid any confusion or conflict of interest.


	Social and labour law, and prudential, are covered in CfA 4.

Cross border criterion based on location of sponsoring undertaking and nationality of the applicable S&L Noted but beyond the scope of the CfA as worded
Noted



	190. 
	BT Pension Scheme Management Ltd
	5.
	We agree with the analysis of the options and support Option 2 as the most straightforward way to simplify cross-border situations. We believe it will be hard for the Directive to detail procedures for settling any disputes between member states that persist under Option 2, given the likely heterogeneity and complexity of such situations, and therefore suggest that it would not be worth attempting to include such procedures in the directive.
	No further comment needed

	191. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	5.
	In principle BAVC agrees with the analysis laid out in this advice. The internal market plays a subordinate role for IORP – in contrast to life insurance companies. For the overwhelming majority of German IORPs, which operate as social institutions for their sponsoring organisations, activity is restricted to their own sponsoring organisation. Hence, IORPs do not have a vocation to compete on the retirement provision market with a profit motive. For that reason, the vast majority of IORPs have no current or future need for a single market. 

BAVC highlights that the limited incidence of cross-border activity is due to a lack of demand. Where demand for a cross-border scheme does exist it is not corresponding to the definition of cross-border activity in the IORP Directive that is the main barrier to carrying out the activity but rather a result of dissimilar taxation, social and labour law systems, differential regulatory treatment of cross-border schemes and domestic schemes and the application of additional and more detailed prudential requirements than covered by the IORP Directive at Member State level. 

A definition of cross-border activities would therefore need to include relevant social and labour law regulations.


	Noted but including relevant social and labour law regulations are outside the scope of the CfA


	192. 
	CEA European Insurance and reinsurance Federation
	5.
	The CEA understands that EIOPA considers that the existing text of the IORP Directive creates difficulties in the operation of cross-border IORPs and in terms of the notification, authorisation and approval process. Therefore EIOPA proposes clarifying the current Directive.

The CEA generally agrees with the analysis of the options. However, the CEA feels that, rather than the actual text of the IORP Directive, the greatest obstacles to the development of cross-border IORPs stem from a lack of demand created by national differences in tax and labour laws. In any case, the CEA welcomes all initiatives with the overall goal of enabling cross-border activities and clarification of loopholes in the current Directive.  


	Noted legal uncertainties and differing scope of prudential and social and labour law are a significant hurdle. The scope of prudential regulation in cross border situations is considered in CfA 4  

	193. 
	Chris Barnard
	5.
	Yes. More emphasis could be given to the diversity and complexity of pension arrangements, and the difficulty in integrating a pension arrangement with different member states’ SLL and tax treatments.
	 Noted legal uncertainties and differing scope of prudential and social and labour law are a significant hurdle. The scope of prudential regulation in cross border situations is considered in CfA 4  

	194. 
	European Association of Paritarian Institutions of
	5.
	Yes, we agree with the analysis of the options. 
	No further comment

	195. 
	European Association of Public Sector Pension Inst
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

EAPSPI agrees with the analysis in this chapter as well as with the conclusion of EIOPA that option 2 is preferable. 


	No further comment

	196. 
	European Federation for Retirement Provision
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

Option 1 – retain the IORP Directive unchanged

Positive impacts

Negative Impacts


EFRP agrees that the current legal environment may not be perfect, but it is adequate for some cross-border activity to take place. The lack of take-up is not due to flawed IORP Dir. but mainly due to the lack of economic demand because of upfront costs. Lukewarm cooperation between prudential supervisors and other host state agencies, insufficient communication of scope and details of Social and Labour Law, undocumented outlay of comparable schemes, discriminatory tax hurdles and cultural barriers contribute to hamper cross-border activity of pension institutions.


EFRP agrees that a reason for this lack of demand is that pension arrangements must operate as part of each host Member State’s Social and Labour Law in respect of occupational pensions – including tax measures. These areas are particularly complex for cross-border IORPs; such complexity reduces the attractiveness for sponsors. 


EFRP agrees that sponsors already benefit from the single market through the ability to pool assets. 


EFRP does not see any worsening of the current situation by leaving the wording unchanged.

Option 2 – Amend the wording of the IORP Directive to reflect the position that cross border activity arises only when the sponsor and the IORP are located in two different Member States

Positive impacts

Negative Impacts


EFRP agrees with the proposed definition. It would have the advantage of clarifying the legal framework for cross-border activity. 


A clear demarcation between SLL and prudential regulation is seen as a positive effect.
Under the economic governance process, Member States are already in a process that may impinge on their competences in SLL (e.g. pensionable age, salary indexation, labour market flexibility requirements).   


EFRP strongly disagrees with the assumption that “there are really two types of cross-border activity[…] one based on social welfare and protecting the member and the other based on promoting the free market and the employer (EIOPA-CP-11/001, section 7.3.19). IORPs always pursue the two purposes jointly: even when expanding into cross-border activity for economic reasons from the sponsoring undertaking side, IORPs want to ensure effective benefit delivery to scheme members in the host Member State. Therefore, it was accepted that the Social and Labour Law relevant to occupational pensions in the Host State would apply in cross-border activity while relying on Home State supervision on the IORP. The role of the –home - prudential supervision is to maximise the possibility that the benefits promised will be delivered taking into account the required flexibility for delivery according to the relevant Social and Labour Law. 


	Noted. Draft advice adapted to reflect concerns reflected in last bullet


	197. 
	European Metalworkers Federation (EMF)
	5.
	“Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?”

We underwrite the need for a clear and broadly agreed definition of cross-border activities but are concerned about the impact that brouthening of cross border activities might have on social labour law. Cross-border activities should never become an instrument to circumvent social labour law in the hosting country. 
	Noted.

	198. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	5.
	The GDV generally agrees with the analysis of the options. However, the GDV feels that, rather than the actual text of the IORP Directive, the greatest obstacles to the development of cross-border IORPs stem from a lack of demand created by national differences in tax and labour laws. In any case, the GDV welcomes all initiatives with the overall goal of enabling cross-border activities and clarification of loopholes in the current Directive.  


	Agree - legal uncertainties are a significant hurdle particularly different scope of member states social and labour law and prudential laws and differences in taxation systems leading to uncertainly about tax treatment of contributions to cross border IORPs. But these areas are outside the scope of the CfA as it is worded.

	199. 
	Groupe Consultatif Actuariel Européen.
	5.
	1.
There is no disagreement that the home state is where the IORP is established and prudentially regulated, but there are different approaches to defining the host state (which may lead to the same conclusion in practice):

1.
the states whose Social and Labour Law applies to the members 

2.
the state where the sponsoring employer is established 

3.
nationality of the scheme 

2.
We agree that the different interpretation has led to some difficulty in practice, and that clarity is desirable, although we would question the view expressed in paragraph 7.3.2 that this has had a major negative impact on the establishment of cross border schemes (as is recognised in paragraph 7.3.13).

3.
The Call for Advice explicitly requested that the Directive be amended to define cross border activity by reference to the location of the sponsoring undertaking i.e. approach 2 above.  The draft response  notes that approach 1 considers the position from the perspective of the members, whereas approach 2 is looking at it from the employer’s perspective. Difficulties will arise when the IORP is in country A, the sponsoring employer in country B and the members in country C.  Under option 2, the social and labour law applicable to the members would be that of B, although they are working in C.  In our view, approach 1 is the most appropriate basis for determining the host state or states in relation to an IORP operating cross-border.

We agree with the response in relation to the need for clarity around the sponsoring employer i.e. is it the parent company, or the subsidiary or branch in the country where the members work – and we support the proposed amendment to Article 6(c) in this regard
	Noted. The paper recognises the different interpretations of cross border activities and recognises that in option 2 the location of the member is not considered

	200. 
	Investment Management Association
	5.
	Q.5-8:  We agree that different definitions of cross-border activity are not helpful.  However, regarding the best way forward, we would refer to our answers to the previous section.  We seek clarification as to the extent to which the low level of cross-border IORP activity reflects problems caused by different Member State interpretations (and, by implication, defects in the current IORP legislation).
	The paper recognises there are many elements that may have caused the low level of cross border activities

	201. 
	Ius Laboris.
	5.
	Ius Laboris is of the opinion that the difficulties mentioned in 7.3.20 (and subsequent paragraphs) prevent a simple definition of Host Member State as proposed under option 2.  
	Noted

	202. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	5.
	CfA 2 Definition of cross border activity 

5. Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

Point 3.1 of the CFA states that the legal definition of cross-border activity should be clear.

It will be useful to clarify the consequences of the proposed definitions of “sponsoring undertaking” and “host member state”. 
Additionally, a comprehensive overview of all remaining restrictions to cross-border activities should remain part of the discussion. 
	This is outside the scope of the CfA. Time restrictions do not allow for a full impact assessment. The next consultation will have a qualitative impact assessment.

	203. 
	Mercer Limited
	5.
	We do not consider the analysis to be complete and would add the following negative impact:


The majority of cross border schemes are in countries (Ireland, the UK, Belgium and the Netherlands) that have not adopted the proposed regime, so making a change is likely to create substantial disruption. 

We would also point out that there are several reasons why it is not sensible to assume the number of cross border schemes should be comparable to the number of IORPs overall, apart from perceived weaknesses in the IORP Directive:


The majority of IORPs are in relation to small employers who have no interest in cross border provision; 


Frequently, IORPs in different member states are established in ways that tax authorities in other member states do not recognise for the purpose of providing tax relief on pension contributions, for example. In some cases, this makes it less attractive to adopt cross border provision.


	Noted. This change will cause disruptions but it is worth noting that the number of IORPS which will be impacted will be small.

	204. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	5.
	DEFINITION OF CROSS-BORDER ACTIVITY

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

EIOPA’s response should start by urging the EC to identify clear evidence of where the definition has obstructed cross-border pension provision.

The response should also point out that the real barriers to cross-border pensions lie in tax and social security systems, not in pensions legislation. Furthermore, the low number of cross-border schemes does not reflect inadequate legislation; it reflects a lack of demand. Most occupational pension schemes have no ambition to provide pensions in other Member States. 

The EC should first conduct research to establish the potential number of cross-border schemes, based on the number of truly multi-national companies operating across the Internal Market. This work should recognise that many multi-nationals also operate beyond the borders of the EU.


	Noted. The pros option of retaining the current IORP definitions has been expanded to reflect these and other points

	205. 
	Pensioenfederatie
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

See our answer to question 6


	No further comment

	206. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?


	No further comment

	207. 
	Pensionskasse der Mitarbeiter der Hoechst-Gruppe VVaG
	5.
	
	No further comment

	208. 
	Sacker & Partners LLP
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

We welcome the move to ensure that interpretation as to what constitutes cross-border activity is consistent across the EU.  

We note, however, that the Commission has specifically asked for “advice on how the wording of the IORP Directive needs to be amended in order to clarify that cross-border activity only arises when the sponsoring undertaking and the IORP are located in two different Member States”.

As noted in both the Call for Advice (CfA) and EIOPA’s draft response, there are varying interpretations of cross-border activity applied currently across the EU.  Amending the Directive to clarify that cross-border activity only arises when the sponsoring undertaking and the IORP are located in two different Member States would affect arrangements already in place, such as those in the UK, which use the nationality of social and labour law as the decisive criterion.

3.
Sponsoring undertaking in a different Member state to the IORP and its members

4.
We are concerned that amending the definitions of “sponsoring undertaking” and “host Member State” in the way suggested in paragraph 7.4 of the consultation could result in an IORP being categorised as undertaking cross-border activities, even where the IORP and its members are located in the same Member State.

5.
The following example illustrates our concern:

6.
An Italian Bank operates a London branch.  As is typical of overseas banks and many insurance companies operating in the United Kingdom, the Bank’s London branch is not a separate legal entity, and the London based employees are employed by the Italian Bank.  The Bank has established a UK pension fund for its London based employees.  The Italian Bank is the sponsoring undertaking. 

7.
The IORP’s home member state is considered to be the UK.  

8.
The UK currently uses the nationality of the applicable social and labour law as the decisive criterion, considering an activity to be cross-border if the applicable social and labour law originates from a Member State other than the UK.  Consequently, at present, because the employees are working in London, UK social and labour law applies to the employees and the Scheme is not a cross-border scheme.

9.
If the definition of “host member state” is changed as proposed so that the “host member state” means the Member State where the sponsoring undertaking is located, then the host member state would be Italy, being the Member State in which the sponsoring undertaking is located.  This would result in a UK IORP, whose members are UK based, being classified as carrying out cross-border activity solely by virtue of the location of the sponsoring undertaking. 

10.
In addition, in a situation such as that set out above, it is common for UK employees to be seconded for limited periods to another Member State.  Therefore we do not believe it would be appropriate to simply provide an exemption where all employees are permanently in the home member state.  Any exemption would need, in our opinion, to reflect that employees may be seconded to different member states for limited periods.  In such a situation, the UK’s social and labour laws continue to apply to the member, despite his or her temporary secondment to another Member State, so at present the UK would not interpret his membership of the IORP as cross-border activity.

11.
Parent company guarantees

12.
It is not uncommon for a UK IORP to have the benefit of a financial guarantee from an entity in another Member State, which would become payable in certain circumstances.  At present this would not, under the UK’s interpretation, constitute cross-border activity because the UK’s social and labour laws apply to the members of the IORP.  

13.
It is not clear whether the proposed changes would result in the entity providing the guarantee being categorised as a sponsoring employer, hence making the IORP cross-border.  

14.
This arises from some potential uncertainty in the interpretation of the drafting.  Is it intended for the proposed definition of a sponsoring undertaking to mean that there must be a direct arrangement in place and either contributions and/or support for an IORP, or does it mean that there must either be a direct arrangement in place, and/or contributions and/or support for an IORP.
	This is a concern but any definition will create difficult cases



	209. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

We agree in principle with the analysis laid out in this advice. It should be noted by all stakeholders that the internal market plays a subordinate role for IORPs – by contrast with life insurance companies. For the overwhelming majority of German IORPs, which operate as social institutions for their sponsoring organisations, business activity is restricted to their own sponsoring organisation. Hence, IORPs do not have a vocation to compete on the retirement provision market with a profit motive. For that reason, the vast majority of IORPs have no current or future need for common rules to achieve a single market. 

2.
Notwithstanding, it is a good idea to verify with respect to businesses with IORPs and which are active across borders how existing barriers can be dismantled on the basis of the IORP directive and its implementation through national supervisory bodies. This applies in particular for cross-border undertakings which want to merge their separate IORPs within Europe in a central IORP in order to be able to realise synergy effects and cost advantages for the business with a single administration. 


	Noted – no further comment needed

	210. 
	The Association of British Insurers
	5.
	We agree with the analysis. It is not helpful to the development of cross-border activity if member states use different definitions of what cross-border activity is, and this creates difficulties with the notification, authorisation and approval processes for IORPs. However, the CP rightly highlights that, while the legal environment is not perfect, it is adequate for some cross-border activity, and that it is possible the lack of take-up is not due to failings of the IORP-Directive but to lack of demand due to the differences in member states’ overall legal systems, specifically taxation.

We also agree that option 2 is a complex solution because several competent authorities are able to act against the same IORP.  


	no further comment needed

	211. 
	The Association of the Luxembourg Fund Industry (A
	5.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

The directive defines the Home member state as “the Member State, in which the institution has its registered office and its main administration or, if it does not have a registered office, its main administration” (Art. 6.i)

The host member state is defined in Art 6.j as “the Member State whose social and labour law relevant to the field of occupational pension schemes is applicable to the relationship between the sponsoring undertaking and members”. 

In the case of “cross-border” activities a specific cross border application process must be respected in which Home and Host supervisor are sufficiently involved in (authorization and approval procedure). In consequence the host member state is the state where the IORP intends to carry out its activities for a sponsoring undertaking in form of a specific pension scheme.

As the use of different definitions has led to a number of cases where Member States involved in cross border activities came to different conclusions, we agree on EIOPA’s recommendation to give further clarification through amending the IORP directive and to reflect the position, that cross border activities arise when sponsor and IORP are located in two different member states.

ALFI and ALFP agree that the decisive criterion for a cross border activity should be the different location of the sponsor and the IORP in two different member States. 

We share EIOPA’s analysis with respect to the clarification of the host member states’ definition. The new wording as proposed by EIOPA ensures that the ability to take measures against the IORP in case of breaches of SLL is limited to the newly defined host member state (i.e. the member state where the sponsoring undertaking is located). This is all the more relevant and effective if the social and labour law applicable to members of the scheme is the law of the host member state.

We think that the proposed modification of article 6 (c) will ensure that the identity of the sponsoring undertaking will be clearly established. The combination of payment of the premium and the existence of a direct agreement with the institution or the member will give  the employer the status of sponsoring undertaking (even if the member is not paid by the latter).  

 
	no further comment needed


	212. 
	The Society of Pension Consultants
	5.
	As the draft response suggests, amongst other things, tax differences between member states make it currently unlikely that cross border schemes will make more than the very limited progress, which they have so far made.

We therefore see very limited practical value at present in changing the definition of cross border schemes and a negative impact, in that the changes could undermine the work which member States, including the United Kingdom, have undertaken, to build workable regulatory structures around the current requirements.

As a general principle, if there is to be a consistent EU-wide definition, in our view, the social and labour laws of the country, where a member is currently working, should provide the regulatory benchmark. 

However, the whole question is fundamental to the aim of facilitating the Internal Market through cross-border provision and should therefore be the subject of a separate and more detailed consultation.
	Noted in the advice

	213. 
	Towers Watson
	5.
	DEFINITION OF CROSS-BORDER ACTIVITY

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

The EC’s instruction as to outcome constrains EIOPA here. We agree EIOPA’s analysis of the impacts, including that the possible solution (paragraph 7.3.24) to ensuring comparable levels of protection for all members ‘re-complicates’ matters.  However, while allowing the authorities of a third country to take measures against an IORP might reassure third country members that their interests are being protected, given that those interests would constitute the designated social and labour law (SLL) of the Host Member State and the prudential regulations of the Home State (i.e. not their own ‘third’ country) it is unclear whether this would be anything more than a presentational benefit. 

We believe that the social welfare/member protection element of cross-border provision is equally important to the promotion of the free market and simplicity.  Moreover, we believe that an appropriate definition of cross-border activity is linked to the issue of determining the scope of social and labour law and that both issues need more analysis.  See also response to question 6. 

We are also of the view that the proposed amendment to Article 6(c) is unclear.  Specifically, it is not clear what a “direct agreement” means; a direct agreement to do what?  In addition. EIOPA will have to clarify – possibly through a new definition – what it means by “support” of an IORP. Having spoken with EIOPA, we believe that we understand the intent, but elaboration is needed.

 
	Noted and definition of sponsoring undertaking modified in advice


	214. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	6.
	Are there any other options that should be considered?

No.
	No further comment needed

	215. 
	ALFI and ALFP
	6.
	4.
Are there any other options that should be considered? 

5.
From our experience scheme members should mostly fall under the social and labour law of the (newly defined) host member state, where the sponsoring undertaking is situated. 

6.
In specific cases people who are required by their employment contract to work habitually in another state for an indefinite period are likely to be subject to the relevant social and labour law of that state . If the employer is considering sending employees who are members of the pension scheme to work in another EU member state, this could cause the scheme to start accepting contributions in respect of such members working in such other member state, whose social and labour law will often apply to the employees’ employment contract. In this context an essential question is still whether the labour law governing a member’s employment contract has to be complied with by the scheme in respect of that member. A specific treatment or cooperation between member states could be included in Article 21 of the directive. The directive could also oblige member states to allow members working in such member state to opt for their employment contract to be governed by the social and labour law of the host member state (i.e. of the member state where the sponsoring undertaking is located).

7.
Concerning the requested advice, we think that the outlined options are the only valid ones.
	No further comment needed

	216. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	6.
	An IORP should be allowed to offer services to several companies without providing each new company with a list of the companies that already receive its services. This notification should be made for once and for all. 
	Outside the scope of the call for advice.

	217. 
	Association of Pension Lawyers
	6.
	Comments on Call for Advice 2:  Definition of cross border activity:  Are there any other options that should be considered? 

6.1
See the points made in the response to general comments at Section B above.

6.2
In the light of a need to clarify in the way that the Commission intended the Directive to read, we cannot see that any other option is available. 
	No further comment needed

	218. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	6.
	Are there any other options that should be considered?

No
	No further comment needed

	219. 
	Belgian Association of Pension Institutions (BVPI-
	6.
	“Are there any other options that should be considered?”

As stated in the answer to question 5, BVPI-ABIP considers that the nationality of the relevant Social and Labour Law needs also be considered to decide if there is a cross-border operation.

Based on our experience, it will in our view happen on a regular basis that the Sponsoring Undertaking does not coincide with the Employer.  Moreover, in our view sponsorship from outside the European Economic Area (e.g. from a US mother company) should also be allowed. Therefore, we propose the following definitions (taking into account the point of view taken by the European Commission that there is only cross-border activity when the sponsoring undertaking and the IORP are located in two different Member States): 

Home Member State : means  the Member State in which the institution has its registered office and its main administration or, if it does not have a registered office, its main administration;

Host Member State : means the Member State whose social and labour law relevant to the field of occupational pension schemes is applicable to the relationship between the sponsoring undertaking and members or any other body, regardless of whether it includes or consists of one or more legal or natural persons, which acts as an employer or in a self-employed capacity, and the members;

Sponsoring Undertaking : means any undertaking or other body (including a branch or subsidiary), regardless of whether it includes or consists of one or more legal or natural persons, which acts as an employer or in a self-employed capacity or any combination thereof has a direct agreement with either the institution or the members and which pays contributions into and/or supports the an institution for occupational retirement provision;

Cross-border activity : means the situation whereby an institution established in a Home Member State accepts sponsorship from a Sponsoring Undertaking located in another state, to manage a pension scheme subject to a Host Member State’s social and labour law relevant to the field of occupational pension schemes;

Article 20 of the IORP Directive should be adapted accordingly, providing for a notification procedure between the Home and the Host Member State (as it currently does) and providing for information to the competent authorities of the state where the Sponsoring Undertaking is located, should that not be the Host Member State. 

Nevertheless the foregoing, BVPI-ABIP considers it of uttermost important that the definition and thus the role of sponsoring undertaking should as well be defined in the light of an eventual review of the “Valuation of Assets, Liabilities and Technical provisions” (CfA 5), the “Security Mechanisms” (CfA 6), the “Objectives and Pro-Cyclically” (CfA 8) and the “General Principles of Supervision scope and transparency and accountability” (CfA 9).


	Noted but this definition of host state is outside the scope of the wording of the call which asks for a specific definition of host. The definition of sponsoring undertaking is also being considered in the advice on funding 


	220. 
	BT Pension Scheme Management Ltd
	6.
	We believe the options considered are the appropriate ones.
	No further comment needed

	221. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	6.
	From the perspective of BAVC there are no other options.

 
	No further comment needed

	222. 
	Chris Barnard
	6.
	There should be a clear definition of activities which do not amount to an IORP engaging in cross-border activity. For example, an employee in the pension scheme of his / her home member state should be permitted to remain in that pension scheme if he / she moves to work in the host member state, and if the employer is in agreement.
	This is outside the scope of the Call for Advice.

	223. 
	European Association of Paritarian Institutions of
	6.
	We agree with the definition proposed, but see the necessity to leave enough flexibility for special cases as follows:

Some (multinational) sponsoring companies keep expatriates with the country of origin as base country whilst on assignment abroad. These expatriates will eventually return to their country of origin for retirement. The continuity and security of their pension rights are best served by continuing the accrual in the base country pension scheme and hence ‘protection’ in their country of origin. In a specific company pension fund for example this would mean that contributions for accrual during assignments abroad are paid by the sponsor company outside the country of origin. The final responsibility for paying contributions, however, rests with a country of origin based corporation centre. By deeming pension provision cross-border if the sponsoring company is not based in the country of the IORP and making contributions to an IORP outside its country of establishment, the IORP would be  forced to adhere to much stricter solvency rules (i.e. minimum funding rate to be maintained at all times within a year and notification with the Supervisor prior to starting operations).  This would seem disproportionate for a fund where only a small proportion of the beneficiaries is  in that situation (and spread over a number of countries) and the big majority fall under the Social and Labour Law  (SLL) of the country where the IORP is based (in this example). 
	Noted. This is outside the scope of the call which is only looking at how to amend the wording to clarify a set meaning of cross border activity.

	224. 
	European Association of Public Sector Pension Inst
	6.
	Are there any other options that should be considered?

None identified


	No further comment needed

	225. 
	European Federation for Retirement Provision
	6.
	Are there any other options that should be considered ?

EFRP considers that the proposed definition responds to the need of clarity in setting the legal framework for cross-border activity of IORPs. Yet, we stress that the proposed definition may not encompass DC schemes entirely, as in DC schemes the relation between the sponsor and the IORP may be mediated by the trust. Therefore, we suggest amending Article 6 (c) as follows:


6 (c) “sponsoring undertaking” means any undertaking or body, regardless of whether it includes or consists of one or more legal or natural persons, which acts as employer or in a self-employed capacity or any combination thereof and which has a direct agreement with either the institution or the members and pays contributions into or supports an institution for occupational retirement provision. 

For 6 (j) “host member state” means the Member State where the sponsoring undertaking is located”, we agree with EIOPA’s suggestion. 

We also call for sufficient flexibility to deal with the situation of expats. In many cases these persons remain in the home state pension scheme, yet their contribution is paid – for a limited number of years - by a sponsoring undertaking situated in a Member State different from the Member State where the IORP itself is located. Such a situation should in our opinion not give rise to cross-border activity. In order to avoid ‘pension gaps’ these persons often continue to be a member of the “home state” scheme although they work in another Member State. They can be posted or not. In the latter case their social security conditions will be those of the Member State in which they work. However, as to their supplementary employment conditions – which are not statutory in the ‘host’ member state – they should be able to remain a full scheme member of the “home state” scheme. This translates into the need to foresee the possibility for IORPs to receive contributions from a sponsoring company across border (they may be an affiliated company or a subsidiary) for members whose occupational pension scheme is under home state rules. This means that such an IORP is not in cross-border provision of services. 


	Noted but this definition of host state is outside the scope of the wording of the call which asks for a specific definition of host.

	226. 
	European Metalworkers Federation (EMF)
	6.
	“Are there any other options that should be considered?”

No comment 


	No further comment needed

	227. 
	Groupe Consultatif Actuariel Européen.
	6.
	The option to define “host member state” as “the state whose Social and Labour Law applies to the members” should be considered, although we accept that this is not consistent with the Commission’s request.
	No further comment needed

	228. 
	Investment Management Association
	6.
	See above
	No further comment needed

	229. 
	Ius Laboris.
	6.
	In our experience, it is common for the Sponsoring Undertaking and the Employer to be in different member states.  Moreover, in our view sponsorship from outside the European Economic Area (e.g. from a US parent company) should also be allowed. Therefore, we propose the following definitions (taking into account the position of the European Commission that cross-border activity only arises when the sponsor and the IORP are located in two different Member States) : 

Home Member State : means  the Member State in which the institution has its registered office and its main administration or, if it does not have a registered office, its main administration.

Host Member State : means the Member State whose social and labour law relevant to the field of occupational pension schemes is applicable to the relationship between the undertaking or any other body, regardless of whether it includes or consists of one or more legal or natural persons, which acts as an employer or in a self-employed capacity, and the members.  

Sponsoring Undertaking : means any undertaking or body (including a branch or subsidiary), regardless of whether it includes or consists of one or more legal or natural persons, which has a direct agreement with either the institution or the members and pays contributions into and/or supports the institution for occupational retirement provision. 

Cross-border activity : means the situation whereby an institution established in a Home Member State accepts sponsorship from a Sponsoring Undertaking located in another state, to manage a pension scheme subject to a Host Member State’s social and labour law relevant to the field of occupational pension schemes.

The abovementioned definitions are more suitable. If implemented by all Member States, this would help avoid the situation where member states reach different and contradictory conclusions in relation tocross–border activities. 

Article 20 of the IORP Directive should be adapted accordingly, providing for a notification procedure between the Home and the Host Member State (as it currently does) and providing for notification to the competent authorities of the state where the Sponsoring Undertaking is located, should that not be the Host Member State. 
	Noted but this definition of host state is outside the scope of the wording of the call for advice.

	230. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	6.
	CfA 2 Definition of cross border activity 

6. Are there any other options that should be considered? 

See the general remark.
	No further comment needed

	231. 
	Mercer Limited
	6.
	If the objective is to adopt the regime proposed, then no. If the objective is to find a regime that enables employers to operate a single cross border scheme that is able to respect the relevant local provisions of its employees, then yes.

The Annex to the European Commission’s Call for Advice says (para 2.3) that its intention is to enable an undertaking in one member state to sponsor an IORP in another member state. This seems clear, but we wonder to what purpose? The majority of undertakings will have no interest in this option. Those undertakings that are likely to have an interest are those where, either directly or through subsidiary or branch organisations, they have employees located in different member states. Then, the intention will be to establish a single scheme that employees resident in other member states (for legal purposes) are able to join. This could be the case regardless of whether the undertaking is based in a member state or outside the EU. 

Our view is that the current definition of host member state achieves this, by implicitly referencing the legal residential status of the employee, rather than the employer. If it is unclear in that respect, then our preference would be for this to be clarified, rather than for it to reflect the employer’s status.

Previously we have understood that prudential regulation, as applied to occupational pension schemes, is instituted to ensure that the provision of members’ accrued benefits and entitlements is appropriately regulated. The proposal made by the Call for Advice seems to be to provide a potential advantage to employers’ based in the EU. In our view, legislation to promote employers’ activities is likely to sit uneasily within legislation largely intended to regulate occupational pension provision.
	Noted and the difference between achieving the social welfare aspect of the IORP and the free market aspect of the IORP is noted in the advice

	232. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	6.
	Are there any other options that should be considered?

The proposed new definition of cross-border pension schemes might not encompass DC schemes entirely, as in DC schemes the relation between the sponsor and the IORP may be mediated by the trust. Therefore, we suggest amending Article 6 (c) and (j) as follows:


6 (c) “sponsoring undertaking” means any undertaking or body, regardless of whether it includes or consists of one or more legal or natural persons, which acts as employer or in a self-employed capacity or any combination thereof and which has a direct agreement with either the institution or the members and pays contributions into or supports an institution for occupational retirement provision. 


6 (j) “host member state” means the Member State where the sponsoring undertaking is located.


	The definition of sponsoring undertaking has been amended

	233. 
	Pensioenfederatie
	6.
	Are there any other options that should be considered? 

We agree with the definition proposed, but see the necessity to leave enough flexibility for special cases as follows:

Some (multinational) sponsoring companies in the Netherlands (NL) keep expatriates with the NL as base country in their base country scheme whilst on assignment abroad. This concerns staff who will eventually return to the Netherlands for retirement and the continuity and security of their pension rights are best served by continuing the accrual in the base country pension scheme and hence ‘protection’ in the Netherlands. In a specific company pension fund for example this would mean that contributions for accrual during assignments abroad are paid by the sponsor company outside the Netherlands. The final responsibility for paying contributions, however, rests with a Dutch based corporation centre. By deeming pension provision cross-border if the sponsoring company is not based in the country of the IORP and making contributions to an IORP outside its country of establishment, the IORP would be  forced to adhere to much stricter solvency rules (i.e. minimum funding rate to be maintained at all times within a year and notification with the Supervisor prior to starting operations).  This would seem disproportionate for a fund where only a small proportion of the beneficiaries is  in that situation (and spread over a number of countries) and the big majority fall under the Social and Labour Law  (SLL) of the country where the IORP is based (in this example). 


	Noted. This is outside the scope of the call which is only looking at how to amend the wording to clarify a set meaning of cross border activity.

	234. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	6.
	Are there any other options that should be considered? 


	No further comment needed

	235. 
	Sacker & Partners LLP
	6.
	Are there any other options that should be considered?

Please see our response to Question 5 above.
	No further comment needed

	236. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	6.
	Are there any other options that should be considered?

No
	No further comment needed

	237. 
	The Association of British Insurers
	6.
	In the short time available, we have not been able to do sufficient analysis to develop other options.
	No further comment needed

	238. 
	The Association of the Luxembourg Fund Industry (A
	6.
	4.
Are there any other options that should be considered? 

5.
From our experience scheme members should mostly fall under the social and labour law of the (newly defined) host member state, where the sponsoring undertaking is situated. 

6.
In specific cases people who are required by their employment contract to work habitually in another state for an indefinite period are likely to be subject to the relevant social and labour law of that state . If the employer is considering sending employees who are members of the pension scheme to work in another EU member state, this could cause the scheme to start accepting contributions in respect of such members working in such other member state, whose social and labour law will often apply to the employees’ employment contract. In this context an essential question is still whether the labour law governing a member’s employment contract has to be complied with by the scheme in respect of that member. A specific treatment or cooperation between member states could be included in Article 21 of the directive. The directive could also oblige member states to allow members working in such member state to opt for their employment contract to be governed by the social and labour law of the host member state (i.e. of the member state where the sponsoring undertaking is located).

7.
Concerning the requested advice, we think that the outlined options are the only valid ones.
	No further comment needed

	239. 
	Towers Watson
	6.
	Are there any other options that should be considered?

Not if EIOPA is to remain true to the Commission’s instruction on outcome.  However, we do not believe that it is appropriate for the Commission to decide this without consultation, nor that options should be determined or considered before there has been a resolution to differentiating between prudential requirements and social and labour law.  See answer to question 9.


	No further comment needed

	240. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	7.
	Do you agree with EIOPA that Option 2 is preferable?

Yes, it also corresponds to current practice in Germany.
	No further comment needed

	241. 
	ALFI and ALFP
	7.
	8.
Do you agree with EIOPA that option 2 is preferable?

We confirm that for ALFI and ALFP option 2 is the preferable one to adopt.


	No further comment needed

	242. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	7.
	Yes
	No further comment needed

	243. 
	Association of Pension Lawyers
	7.
	Comments on Call for Advice 2:  Definition of cross border activity:  Do you agree with EIOPA that option 2 is preferable? 

7.1
See the points made in the response to general comments at Section B above.

7.2
In our view, a clearer definition is preferable to a more ambiguous one, so option 2 would be preferable.
	No further comment needed

	244. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	7.
	Do you agree with EIOPA that Option 2 is preferable?

Yes, because it is practise in Germany already


	No further comment needed

	245. 
	Belgian Association of Pension Institutions (BVPI-
	7.
	“Do you agree with EIOPA that option 2 is preferable?”

Please check answers on questions 5 and 6.


	No further comment needed

	246. 
	BT Pension Scheme Management Ltd
	7.
	Yes we support Option 2.
	No further comment needed

	247. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	7.
	Yes, it also corresponds to current practice in Germany.


	
No further comment needed

	248. 
	CEA European Insurance and reinsurance Federation
	7.
	The CEA fully supports the overall aim of enabling cross border IORPs. As such, the CEA welcomes the proposed clarifications of “sponsoring undertaking” and “host member state”.

Member States should not only be obliged to allow cross border activity in the sense of article 20(1) but also support other cross border arrangements to promote the development of a single market for pensions. There is a great variety of possible cross-border situations. These should be dealt with via level 2 measures rather than in the revised IORP Framework Directive. 


	No further comment needed

	249. 
	Chris Barnard
	7.
	This is a good start. It might require a long transition to allow time for legislators and IORPs to make any necessary changes.
	No further comment needed

	250. 
	European Association of Paritarian Institutions of
	7.
	In principle yes, but we do feel the issue described in our answer to question 6 needs to be solved.
	No further comment needed

	251. 
	European Association of Public Sector Pension Inst
	7.
	Do you agree with EIOPA that option 2 is preferable?

See above, answer to question 5. EAPSPI agrees that option 2 is preferable.


	No further comment needed

	252. 
	European Federation for Retirement Provision
	7.
	Do you agree with EIOPA that option 2 is preferable?

EFRP agrees with EIOPA that option 2 is preferable. 


	No further comment needed

	253. 
	European Metalworkers Federation (EMF)
	7.
	“Do you agree with EIOPA that option 2 is preferable?”

No comment


	No further comment needed

	254. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	7.
	The GDV fully supports the overall aim of enabling cross border IORPs. As such, the GDV welcomes the proposed clarifications of “sponsoring undertaking” and “host member state”.


	No further comment needed

	255. 
	Groupe Consultatif Actuariel Européen.
	7.
	No – if the alternative option in 6. above is not put forward, we consider Option 1 (no change) is preferable as it permits member states who consider that “host member state” should mean “the state whose Social and Labour Law applies to the members” can continue to operate in this manner, and that cross border IORPs which have been set up on this basis are unaffected.
	Noted

	256. 
	Investment Management Association
	7.
	See above
	No further comment needed

	257. 
	Ius Laboris.
	7.
	We propose an alternative.  See our answer to question 6. 
	 Noted but this definition of host state is outside the scope of the wording of the call for advice.

	258. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	7.
	CfA 2 Definition of cross border activity 

7. Do you agree with EIOPA that option 2 is preferable? 

See the general remark.
	No further comment needed

	259. 
	Mercer Limited
	7.
	See answer to 6 above.


	No further comment needed

	260. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	7.
	Do you agree with EIOPA that option 2 is preferable?

Yes


	No further comment needed

	261. 
	Pensioenfederatie
	7.
	Do you agree with EIOPA that option 2 is preferable?

In principle yes, but we do feel the issue described in our answer to question 6 needs to be solved.
	No further comment needed

	262. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	7.
	Do you agree with EIOPA that option 2 is preferable?


	No further comment needed

	263. 
	Sacker & Partners LLP
	7.
	Do you agree with EIOPA that option 2 is preferable?

Please see our response to Question 5 above.
	No further comment needed

	264. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	7.
	Do you agree with EIOPA that Option 2 is preferable?

Yes, because it is practise in Germany allready
	No further comment needed

	265. 
	The Association of British Insurers
	7.
	Option 2 improves the current wording of the IORP-Directive.
	No further comment needed

	266. 
	The Association of Finnish Pension Foundations
	7.
	Option 2 is preferable.
	No further comment needed

	267. 
	The Association of the Luxembourg Fund Industry (A
	7.
	8.
Do you agree with EIOPA that option 2 is preferable?

We confirm that for ALFI and ALFP option 2 is the preferable one to adopt.


	No further comment needed

	268. 
	Towers Watson
	7.
	Do you agree with EIOPA that option 2 is preferable?

No, we believe that this issue should be considered further alongside that of SLL v prudential requirements


	No further comment needed

	269. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	8.
	Even with defining the sponsoring undertaking,problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the home and the host member states and/or also between the home member state and the member state of the applicable social and labour law?

We do not consider the IORP Directive to be the appropriate place to set out procedures for settling problems between Member States. We believe that the Member States themselves need to define what constitutes social and labour law. In the event of overlapping or contradicting regulation we would suggest following the procedures set out in the Budapest Protocol.

A similar case can be made with respect to Question 12.


	Noted, advice amended

	270. 
	ALFI and ALFP
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised directive include procedures to settle such problems between the HOME and the HOST member states and/or also between the Home member state and the member state of the applicable social or labour law?

So far the tax discrimination and other issues of free movement of workers are left outside the scope of the directive. As long as these issues remain subject to local requirements, crossborder activities will be limited. Apart from labour and social law issues, tax discrimination is the greatest obstacle to a single market for pensions.

Switching schemes can lead to a loss of rights and benefits but also it can become expensive or even prohibitive on a tax level to maintain membership in the home country during a foreign assignment. A solution could be a provision which Member State Countries can include in their bilateral treaties to provide reliefs for these pension contributions.

Furthermore it could be useful to consider procedures in the directive to settle such problems between Home member state and host member state.

However, if the member state of the applicable social or labour law is not identical with the host member state and considering the new definition under 6(j), the first one should not be part of the cross border process.

If necessary, a more flexible and workable modus operandi could be imagined whereby, for example, the problems of implementation of the Directive are to be reported to EIOPA and whereby EIOPA, acting as a superior authority, will seek a solution with the national supervisory authorities concerned and will be called upon to decide as a last resort. Furthermore, its decisions could be published, which would thus generate some administrative case law.


	Noted, advice amended



	271. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	8.
	We do not believe this is necessary. However, it would be helpful to have increased transparency on prudential regulation as well as social and labour law regulation.
	Noted, advice amended

	272. 
	Association of Pension Lawyers
	8.
	Comments on Call for Advice 2:  Definition of cross border activity:  Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

8.1
See the points made in the response to general comments at Section B above.

8.2
Another significant disincentive for cross border schemes, in addition to those listed above has been the existing complex and time consuming process of obtaining and reviewing details of the relevant local regulation from local regulators.  As such, it is our strong view that further regulation in this area is inadvisable in order to limit this effect.  In particular, it is not possible to legislate in advance for any conflict between local legislation – pension legislation in the UK alone relates to over 20 statutes and over 1,000 sets of current regulation and the assessment of conflicts would be impossible.  However, if major issues were to arise in the future, these could be dealt with on an ongoing basis.
	Noted

	273. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	8.
	Even with defining the sponsoring undertaking,problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the home and the host member states and/or also between the home member state and the member state of the applicable social and labour law?

The revised Directive should not include procedures to settle problems between the home and the host member states and/or also between the home member state and the member state of applicable social and labour law. 


	Noted, advice amended

	274. 
	Belgian Association of Pension Institutions (BVPI-
	8.
	“Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?”

In any event.


	No further comment needed

	275. 
	BT Pension Scheme Management Ltd
	8.
	We do not believe that it would be possible to develop a regime which could provide resolution to all possible areas of dispute, and therefore suggest that it would not be worth attempting to include such procedures in the directive.
	Noted, advice amended

	276. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	8.
	The revised Directive should not include procedures to settle problems between the Home and the Host states and/or also between the Home state and the Member State of applicable social and labour law. This lies within the responsibility of the Member States themselves. 


	Noted, advice amended

	277. 
	CEA European Insurance and reinsurance Federation
	8.
	In its accompanying letter, the Commission states that the call for advice aims to achieve full harmonisation of pension fund regulations “where EU legislation does not need additional requirements at the national level”. As such the aim of the revised Directive should be to avoid the problems created by contradicting regulation. However, the CEA would consider it beneficial if procedures to settle possible future problems that are unavoidable would be included in the Call for Advice. 

The revised IORP Directive should also include a requirement for national supervisors to strengthen the single market for occupational pensions which requires, amongst others a further harmonization of prudential regulation and consistent application of supervisory requirements. 


	Noted, advice amended

	278. 
	European Association of Paritarian Institutions of
	8.
	We think that such procedures might be helpful. 
	Noted, advice amended

	279. 
	European Federation for Retirement Provision
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive nclude procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law ? 

EFRP agrees that in case the IORP, the sponsoring undertaking and the members/beneficiaries are located in three different Member States, a situation may arise where the pension scheme of the members/beneficiaries would be submitted to the social and labour law of a “third” Member State. In this case, the prudential supervisor of this –third- Member State, i.e. the Member State in which they are under employment contract, would not have any competence over the cross-border IORP. 

Yet, EFRP would like to recall that this is only one of the possible situations of overlapping or contradicting regulation between Member States which are not envisaged by the Directive. These situations are very limited in number and much differentiated. We consider that the legal wording in the IORP Directive cannot encompass all possible situations; nonetheless, incomplete definition shall not be a reason to stop cross-border activity, as this would be against the spirit of the Directive 2003/41/EC. Therefore, we suggest that setting practicable conditions for cross-border activity of IORPs, in cases which are not entirely regulated by the IORP Directive, shall be brought under a cooperation process within the institutional framework of the European System of Financial Supervision. 

In the envisaged case, such as in similar situations, we could support a notification procedure to the EIOPA affiliated supervisory authority of the “third” Member State, whose social and labour law is applicable to the pension scheme. 

Nonetheless, the principle of Home State control should stand and the Home supervisor only should be entitled to act on the IORP engaged in cross-border provision of services. The Host State supervisor, and consequently also any “third” Member State supervisor, is an actor of “last resort” if and when the Home supervisor does not take appropriate action. 

EFRP would like to recall that participation to any envisaged procedure aiming at clarification of cross-border situations shall be restricted to prudential supervisory authorities in the framework of the European System of Financial Supervision (i.e. these procedures shall be inaccessible to any other national authority, although they may be holding competences in social and labour law at national level) in order to stop increasing complexity and even confusion that are disincentives for any IORP activity.      


	Noted. No further comment needed

	280. 
	European Metalworkers Federation (EMF)
	8.
	“Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?”

In any event.


	No further comment needed

	281. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	8.
	In its accompanying letter, the Commission states that the call for advice aims to achieve full harmonisation of pension fund regulations “where EU legislation does not need additional requirements at the national level”. As such the aim of the revised Directive should be to avoid the problems created by contradicting regulation. However, the GDV would consider it beneficial if procedures to settle possible future problems that are unavoidable would be included in the Call for Advice. 

The revised IORP Directive should also include a requirement for national supervisors to strengthen the single market for occupational pensions which requires, amongst others a further harmonization of prudential regulation and consistent application of supervisory requirements. 


	Noted, advice amended

	282. 
	Groupe Consultatif Actuariel Européen.
	8.
	It would seem more appropriate for any such provisions to be considered at Level 2.
	Noted

	283. 
	Investment Management Association
	8.
	See above
	Noted

	284. 
	Ius Laboris.
	8.
	Yes, in any event, as all Member states should implement their national regulations in accordance with the IORP Directive, any provision for settling problmes between the Home and Host member states needs to be based on common principles that can apply not only to all pension  models, but also to problems of overlapping or contradicting regulation etc.


	
Noted

	285. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	8.
	CfA 2 Definition of cross border activity 

8. Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

See the general remark.
	Noted

	286. 
	Mercer Limited
	8.
	Employers establish pension arrangements for employees that reflect the social and labour law that the employees are subject to, not the social and labour law relevant to the location of the employer. So the provisions in Article 20 seem to us to make more sense if the ‘host member state’ for the sponsoring undertaking is associated with the legal residence of the employees, rather than the undertaking’s location. 

The additional procedures suggested here largely seem to be needed because the original intention – which is to consider the location of the employer rather than the employee – is flawed and leaves gaps that will continue to undermine the effectiveness of any cross border provision. In our view, the IORP Directive should consider member interests in establishing the rules that underlie cross border provision: that is, it would be preferable to institute a regime that provides appropriate protection to scheme members’ benefits, regardless of where the scheme is located, whilst respecting the social and labour law members are subject to because of the member state they are legally resident in. The location of their employer seems irrelevant to this.


	We are limited by the question in the call for advice, but this is mentioned

	287. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

It is impossible for the Directive to anticipate all the circumstances that could give rise to uncertainty over the regulation of cross-border schemes, so the system needs to be flexible. EIOPA should recommend that the maximum use is made of liaison between Member States’ supervisory authorities in order to resolve such issues.

EIOPA should advise that incomplete definition should not be a reason to stop cross-border activity, as this would be against the spirit and the main purpose of the Directive 2003/41/EC. Therefore, we suggest that setting clear and practicable legal conditions for cross-border operation of IORPs, in cases which are not entirely ruled out by the IORP Directive, should be the main objective of co-operation between national supervisors, within the institutional framework of the European System of Financial Supervision. 


	Noted

	288. 
	Pensioenfederatie
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

We think that such procedures might be helpful. 
	Noted

	289. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 


	No further comment needed



	290. 
	Sacker & Partners LLP
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

No comment.
	No further comment needed

	291. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	8.
	Even with defining the sponsoring undertaking,problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the home and the host member states and/or also between the home member state and the member state of the applicable social and labour law?

The revised Directive should not include procedures to settle problems between the home and the host member states and/or also between the home member state and the member state of applicable social and labour law. 
	Noted, advice amended

	292. 
	The Association of British Insurers
	8.
	Yes. A revised IORP-Directive would need to include a mechanism for the supervisory authorities to co-operate in resolving such contradictions swiftly. Otherwise they will continue to be an obstacle to any further development of cross-border activity.


	Noted

	293. 
	The Association of the Luxembourg Fund Industry (A
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised directive include procedures to settle such problems between the HOME and the HOST member states and/or also between the Home member state and the member state of the applicable social or labour law?

So far the tax discrimination and other issues of free movement of workers are left outside the scope of the directive. As long as these issues remain subject to local requirements, crossborder activities will be limited. Apart from labour and social law issues, tax discrimination is the greatest obstacle to a single market for pensions.

Switching schemes can lead to a loss of rights and benefits but also it can become expensive or even prohibitive on a tax level to maintain membership in the home country during a foreign assignment. A solution could be a provision which Member State Countries can include in their bilateral treaties to provide reliefs for these pension contributions.

Furthermore it could be useful to consider procedures in the directive to settle such problems between Home member state and host member state.

However, if the member state of the applicable social or labour law is not identical with the host member state and considering the new definition under 6(j), the first one should not be part of the cross border process.

If necessary, a more flexible and workable modus operandi could be imagined whereby, for example, the problems of implementation of the Directive are to be reported to EIOPA and whereby EIOPA, acting as a superior authority, will seek a solution with the national supervisory authorities concerned and will be called upon to decide as a last resort. Furthermore, its decisions could be published, which would thus generate some administrative case law.


	Noted, advice amended

	294. 
	Towers Watson
	8.
	Even with defining the sponsoring undertaking, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

Yes, although we are not convinced that this should be extended to the third countries  – see answer to question 5.


	Noted

	295. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in thid advice?

The aba feels that prudential law cannot be isolated from SLL as in many countries prudential law has evolved symbiotically with social and labour law. This has resulted in a system where benefit design, the delivery, protection and methods of financing the pension benefits as well as the supervision of IORPs are inextricably linked. Changing or redesigning the rules for only one part of this system will bring the whole system out of kilter.

Because the methods of financing the pension promise, which for example are based on a certain discount rate and biometric tables, are an integral part of the benefit design, changes in prudential regulation that possibly affect these parameters will have a severe impact on the cost of occupational pension provision. To the extent that this may influence the benefit promise, which is guaranteed by SLL, it may be regarded as an infringement of a Member State’s competence.

We, therefore, do not agree that a catalogue can be produced at EU level which itemizes the components of prudential law. This must be left up to the Member States. As such, we are of the view that the IORP Directive should be left unchanged.


	Lack of clarity on the different scope of the member states social and labour law and the prudential law has been identified as a significant hurdle to cross border IORPs. Call for Advice 4 (Prudential regulation and social and labour law) is looking at creating greater certainty in what consists applicable prudential regulation in the case of a cross border IORP.  Member States themselves should define what constitutes applicable social and labour law.

	296. 
	ALFI and ALFP
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

We share EIOPA’s analysis, with however a slightly dissenting opinion with respect to point 8.3.1:

“According to the responses to the Green Paper there is a lack of clear definition of the scope of SLL and its interaction with prudential regulation. EIOPA studies have shown that there is a wide variety in the scope of SLL amongst Member States and therefore it is likely that there is the same level of diversity of prudential legislation.”

If there is indeed a great diversity in terms of social and labour law, which is clearly an obstacle to the development of pan-European IORPs (see answer to question 10 below), the situation should, in principle, be less critical with respect to prudential rules since those  rules are coordinated by the Directive and should consequently follow a common line. In our view, these problems should not be of the same magnitude. 


	Noted.

	297. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	9.
	Yes
	Noted.

	298. 
	Association of Pension Lawyers
	9.
	Comments on Call for Advice 4:  Prudential regulation and social and labour laws:  Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

9.1
See the points made in the response to general comments at Section B above.

9.2
The options presented, to do nothing, or to define the scope of prudential regulation, seem complete and we agree with the analysis.
	Noted.

	299. 
	Assuralia
	9.
	Assuralia notes that when devising the prudential framework a clear distinction must be drawn between the obligations of the pension institution itself and the obligations of employers. This is because, when pension commitments are made to employees, there are obligations both for employers and for the pension institution that implements the pension commitment. 

With a view to adequate prudential protection of beneficiaries’’ pension rights, it is important that the prudential framework takes this into account:


Accordingly, the prudential regulation of the pension institution must be tailored to the (usually operational, financial and/or biometric) commitments incurred by the pension institution itself. When developing this framework, a level playing field must be created between the different types of pension institution (same risks, same rules).


Given that an employer usually also has obligations in relation to the pension commitment, prudential rules (inter alia on the solvency of this employer) must also be established in order to ensure that the employer’’s obligations are actually met.      

In practice, a pension institution can manage pensions both in the form of a best efforts obligation and of an obligation of result. To ensure the necessary certainty that pension obligations will be met, it is important that the prudential framework be tailored to the actual commitment of the pension institution. The general principle that must apply here is: ““the bigger the risk associated with the obligations incurred, the stricter the prudential requirements”“. 

Where an organiser relies on a pension institution for all of its pension obligations, the prudential regulation should focus primarily on the pension institution. However, where the pension institution manages the pension reserves in the form of a best efforts obligation, the risk for meeting the pension obligations lies primarily with the employer. 

In the latter case, therefore, it is important that there are prudential rules (inter alia on the solvency of the employer) which apply to the employer with a view to its meeting its obligations. The question may arise whether the employer must comply – for the obligations that it takes upon itself – with the same prudential rules as a pension institution, or whether a different level of rules and solvency is required.  

For the beneficiaries, it is important to have a clear idea of:


which obligations are incurred by the employer;;


which obligations are transferred by the employer to a pension institution;;


what guarantees the pension institution offers regarding the obligations transferred to it.

This comment also applies to questions 10 – 12.
	Noted.

	300. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

We do not agree with the analysis of the options as laid out in this advice. Occupational pension entitlements are based on national labour law supplemented by national social- and tax-law. The design of these entitlements, the delivery and their protection, the methods of financing and of the surveillance of the IORPs are inextricably linked to each other. Changing one part of the system (prudential law) without adjusting the other would interrupt the equilibrium and lead to overregulation and thus to additional costs. Therefore any changes in prudential regulation, i.g. of calculating and certification of technical provisions, funding provisions or regulatory own funds will have severe impact of costs of financing defined benefit plans. This is because the methods of financing the pension entitlements - for example the discount rate to be applied or the biometrical tables to be used – are an integral part of the delivered pension plan. 

From this follows, that changing prudential regulation will likewise also have a severe impact to SLL. As SLL covers the pension promises and its protection against insolvency, the co-determination, etc. in its entirety, prudential regulation can not prevail over SLL, because this would mean that in fact prudential regulation will play the decisive role wheter or not there will be a vital environment for pension schemes on a state level. As pointed out and also mentioned by EIOPA on the draft response (8.3.7), a precise definition of the scope of prudential law at EU-level would in effect result in an indirect limitation to the competences of the member states on the area of SLL. A positive scope-definition of prudential law would at the same time mean to limit the scope of SLL by reducing its scope to those parts, which are not to be determined as prudential law. However, such an indirect negative impact on SLL would not be covered by the competences conferred upon the European Union. 

The Treaty on European Union determines that “the limits of Union competences are governed by the principle of conferral” (Art. 5 p. 1). This principle means that “the Union shall act only within the limits of the competences conferred upon it by the Member States” while competences not conferred upon the Union “remain with the Member States” (Art. 5 p. 3). On the area of SLL, there was no conferral upon the European Union by the Member States that would give room for an indirect negative scope definition. Furthermore, Article 114 of the Treaty on the Functioning of the European Union (formerly Art. 95 TEC), which is the legislative competence for the current IORP Directive and will that probably be again for a “revised” IORP Directive, especially excludes measures on the area of SLL. Therefore, a “revised” IORP Directive cannot be used to limit the scope of the national SLL.

When appropriate, it may be helpful in cases of doubt or conflicts to clarify the precedence of national SLL in relation to prudential law in the Directive. Prudential regulation should give member states the choice to implement the different parts of prudential legislation. If the same level of security is reached by other elements of labour law (i.g. insolvency protections systems) member states should be able to opt out. 


	Lack of clarity on the different scope of the member states social and labour law and the prudential law has been identified as a significant hurdle to cross border IORPs. Call for Advice 4 (Prudential regulation and social and labour law) is looking at creating greater certainty in what consists applicable prudential regulation in the case of a cross border IORP.  Member States themselves should define what constitutes applicable social and labour law.


	301. 
	Belgian Association of Pension Institutions (BVPI-
	9.
	“Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?”

BVPI-ABIP agrees with the conclusion of EIOPA in paragraph 8.3.7 that some areas that might be on a list of prudential law might eventually also considered as social and labour law, but wishes to underline that a clear difference would be preferable as this will lower the compliance costs for IORPs (and thus either lower the burden or increase the benefits for the members).


	Noted.

	302. 
	Bosch Pensionsfonds AG
	9.
	We welcome the proposed definition of prudential regulation in the revised Directive. Clearer regulatory guidelines at EU level will help reduce the volume of additional national regulation.

However, the list / catalogue should take the following important aspects into account:

- The successful development of IORPs in the EU is the core supervisory purpose of “IORP II”

To date, supervisory legislation has been predominantly seen as a form of “consumer protection”. Supervisory practice has until now concentrated on achieving a balance between the commercial interests of insurance or financial service providers and individual consumer interests. 

In occupational pension legislation or in the labor legislation of member states, a proper, collective legal and protective framework has developed - in part over decades - which offers a more efficient protection for members/ beneficiaries of the IORPs than the individualized “consumer protection”.  

There is evidence that the existence of this collective protective framework of occupational pension and labor legislation is not given enough consideration in the current supervisory legislation of the EU, with the consequence that it stays also largely unaccounted for when it comes to transfer the EU legislation into national supervisory legislation of the Member States. The result is a lack of efficient harmonization of the different relevant legislative areas and an overburdening of regulation for IORPs. This is leading to unnecessary bureaucracy and thus costs in the IORPs which are directly or indirectly borne by the existing or future members/ beneficiaries. It is increasingly the case that supervisory tasks, from the perspective of an individualized “consumer protection”, interfere with the efficiency of collective concepts in the IORPs and thus, at the same time (often unknowingly), endanger the “not-for-profit” IORP instrument particularly beneficial to members/ beneficiaries. 

With regard to supervisory legislation, the specific requirements of occupational pensions must therefore be appropriately accounted for. 

It is thus suggested, in contrast to “Solvency II”, that the main supervisory goal under “IORP II” is formulated as follows:

“…. to achieve the main objective of IORP supervision, namely both to clear the way for a sound development of occupational pension schemes provided by IORPs and to protect members and beneficiaries.”

- IORP stakeholder group also for Member State supervisory authorities

In order to provide national supervisory authorities with advice and support regarding specific IORP issues and perspectives, IORP interest groups should be set up at the supervisory authorities of Member States. These interest groups should particularly include experienced practitioners of the sponsoring companies and the supervised IORPs. Such expert committees would help to consistently draw appropriate attention to the specific features of IORPs in the new architecture of supervision for IORPs in the Member States. It would thus be made clear at a national level what is already firmly anchored at a European level for EIOPA.

- Restricting the pure volume of supervisory legislation in the EU and Member States

The currently applicable IORP directive comprises 25 articles on 13 pages (the EU directive “Solvency II” comprises more than 300 articles with over 150 pages!), added to this are supervisory legislation, supervision ordinances and reference documents from member states and their supervisory authorities consisting of several hundred articles and several thousand pages. 

The sheer mass of EU and member state regulations is not to be expanded but, instead, must be purposefully restricted.  

A large number of IORPs are, at the same time, operated by the personnel from the sponsoring companies; these institutions are generally very well run. The same applies for the sector-wide institutions of the social partners. To overload these sponsoring companies and social partner institutions with supervisory regulations is economically counterproductive. The aim must be to deliberately restrict and concentrate the supervisory regulations according to the principle of proportionality.

Example for unnecessary regulatory practices: no necessity for any custodians

The requirement of a custodian is a good example for unnecessary regulation: it increases complexity and cost without any added value for the beneficiaries – highly developed risk management procedures substitute any practical needs for custodians, especially in the case of corporate IORPs with the secondary liability of the sponsoring undertaking.
	Noted.



	303. 
	Bosch-Group
	9.
	We welcome the proposed definition of prudential regulation in the revised Directive. Clearer regulatory guidelines at EU level will help reduce the volume of additional national regulation.

However, the list / catalogue should take the following important aspects into account:

- The successful development of IORPs in the EU is the core supervisory purpose of “IORP II”

To date, supervisory legislation has been predominantly seen as a form of “consumer protection”. Supervisory practice has until now concentrated on achieving a balance between the commercial interests of insurance or financial service providers and individual consumer interests. 

In occupational pension legislation or in the labor legislation of member states, a proper, collective legal and protective framework has developed - in part over decades - which offers a more efficient protection for members/ beneficiaries of the IORPs than the individualized “consumer protection”.  

There is evidence that the existence of this collective protective framework of occupational pension and labor legislation is not given enough consideration in the current supervisory legislation of the EU, with the consequence that it stays also largely unaccounted for when it comes to transfer the EU legislation into national supervisory legislation of the Member States. The result is a lack of efficient harmonization of the different relevant legislative areas and an overburdening of regulation for IORPs. This is leading to unnecessary bureaucracy and thus costs in the IORPs which are directly or indirectly borne by the existing or future members/ beneficiaries. It is increasingly the case that supervisory tasks, from the perspective of an individualized “consumer protection”, interfere with the efficiency of collective concepts in the IORPs and thus, at the same time (often unknowingly), endanger the “not-for-profit” IORP instrument particularly beneficial to members/ beneficiaries. 

With regard to supervisory legislation, the specific requirements of occupational pensions must therefore be appropriately accounted for. 

It is thus suggested, in contrast to “Solvency II”, that the main supervisory goal under “IORP II” is formulated as follows:

“…. to achieve the main objective of IORP supervision, namely both to clear the way for a sound development of occupational pension schemes provided by IORPs and to protect members and beneficiaries.”

- IORP stakeholder group also for Member State supervisory authorities

In order to provide national supervisory authorities with advice and support regarding specific IORP issues and perspectives, IORP interest groups should be set up at the supervisory authorities of Member States. These interest groups should particularly include experienced practitioners of the sponsoring companies and the supervised IORPs. Such expert committees would help to consistently draw appropriate attention to the specific features of IORPs in the new architecture of supervision for IORPs in the Member States. It would thus be made clear at a national level what is already firmly anchored at a European level for EIOPA.

- Restricting the pure volume of supervisory legislation in the EU and Member States

The currently applicable IORP directive comprises 25 articles on 13 pages (the EU directive “Solvency II” comprises more than 300 articles with over 150 pages!), added to this are supervisory legislation, supervision ordinances and reference documents from member states and their supervisory authorities consisting of several hundred articles and several thousand pages. 

The sheer mass of EU and member state regulations is not to be expanded but, instead, must be purposefully restricted.  

A large number of IORPs are, at the same time, operated by the personnel from the sponsoring companies; these institutions are generally very well run. The same applies for the sector-wide institutions of the social partners. To overload these sponsoring companies and social partner institutions with supervisory regulations is economically counterproductive. The aim must be to deliberately restrict and concentrate the supervisory regulations according to the principle of proportionality.

Example for unnecessary regulatory practices: no necessity for any custodians

The requirement of a custodian is a good example for unnecessary regulation: it increases complexity and cost without any added value for the beneficiaries – highly developed risk management procedures substitute any practical needs for custodians, especially in the case of corporate IORPs with the secondary liability of the sponsoring undertaking.
	Noted.

	304. 
	BT Pension Scheme Management Ltd
	9.
	We believe that there is not a concrete need for a change here, and so would favour Option 1. As is indicated in the discussion of Option 2, this approach would not solve every issue in this respect, and indeed we are not clear that Option 2 would make any substantive improvement to the current situation. We therefore would favour Option 1 because we believe that the disruption involved in Option 2 would not achieve any notable benefit.
	Noted.

	305. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	9.
	BAVC disagrees with the analysis of the options als laid out in this advice. Occupational pension entitlements are based on national labour law supplemented by national social law and taxation. Prudential law cannot be isolated from SLL as in many countries prudential law has evolved symbiotically with social and labour law. In the opinion of the employers in the German chemical industry, the protection must be linked to the national pension models to be able to function correctly. Changing or redesigning the rules for only one part of this system will unbalance the whole system.

BAVC is of the view that the IORP Directive should be left unchanged: the methods of financing the pension promises are an integral part of the benefit design – any changes of prudential regulation (of calculating and certification of technical provisions, funding of technical provisions, regulatory own funds etc.) would only unnecessarily increase the costs of any forms of occupational pension scheme. The more expensive occupational pensions systems are, the lower not only their range will be but also the benefits for the employees.  The pension promise and its protection against insolvency, is guaranteed by SLL. Again, this lies within the competence of the Member States.

The Treaty on European Union determines that “the limits of Union competences are governed by the principle of conferral” (Art. 5 (1)). On the area of SLL, there was no conferral upon the European Union by the Member States that would give room for an indirect negative scope definition. Furthermore, Article 114 of the Treaty on the Functioning of the European Union (formerly Art. 95 TEC), which is the legislative competence for the current IORP Directive and will that probably again for a “revised” IORP Directive, especially excludes measures on the area of SLL. Therefore, a “revised” IORP Directive cannot be used to limit the scope of the national SLL.

BAVC rejects that a catalogue produced at EU level itemizes the components of prudential law.


	Lack of clarity on the different scope of the member states social and labour law and the prudential law has been identified as a significant hurdle to cross border IORPs. Call for Advice 4 (Prudential regulation and social and labour law) is looking at creating greater certainty in what consists applicable prudential regulation in the case of a cross border IORP.  Member States themselves should define what constitutes applicable social and labour law.

	306. 
	CEA European Insurance and reinsurance Federation
	9.
	The CEA agrees with the analysis of options. 


	Noted.

	307. 
	Chris Barnard
	9.
	Yes.
	Noted.

	308. 
	European Association of Paritarian Institutions of
	9.
	AEIP wishes to underline that a clear difference would be preferable as this will lower the compliance costs for IORPs (and thus either lower the burden or increase the benefits for the members). 
	Noted.

	309. 
	European Federation for Retirement Provision
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

A remark on the explanatory text preceding the policy options: in paragraph 8.3.1. it is argued that there is a high level of diversity of prudential regulation across Member States, because there is a wide variety in the scope of SLL across Member States. The EFRP believes that this line of reasoning is flawed, because prudential regulation has been the subject of some degree of harmonisation at European level. The variety in prudential rules is therefore smaller than SLL, which remains the competence of the Member States. 

EFRP broadly agrees with the positive and negative impacts of option 1. The EFRP wishes to progress in this area, and this can be achieved through the elaboration of some principles to better describe prudential regulation and SLL. Member States should be closely associated to discussions, as the attempts to achieve a better delineation of prudential regulation and SLL is a delicate and political exercise.

EFRP partially agrees with the positive and negative impacts of option 2, since it seems to suggest that cross-border provision of services by IORPs is almost impossible to achieve because objectives are seen as conflicting. In EFRP’s view, this is not the case. 

On the positive impacts of option 2, EFRP agrees on the principle that prudential regulation is administered by the Home Member State (8.3.5). However, we would not engage in further investigation. 

On the negative impacts of option 2, EFRP considers that prudential regulation and SLL should mutually exclude each other. Rules should not be seen as a tertium genus. If this idea is accepted, great confusion would be created, and this would be to the detriment of clarity that is sought by IORPs and the authorities in this field. Once again,  we do not see the clear distinction between SLL and prudential supervision as a negative impact. 


	Noted.

	310. 
	European Metalworkers Federation (EMF)
	9.
	“Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?”

EMF agrees with the conclusion of EIOPA in paragraph 8.3.7 that some areas that might be on a list of prudential law might eventually also considered as social and labour law, but wishes to underline that a clear difference would be preferable as this will lower the compliance costs for IORPs (and thus either lower the burden or increase the benefits for the members).


	Noted.

	311. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	9.
	The GDV agrees with the analysis of options. 


	Noted.

	312. 
	Groupe Consultatif Actuariel Européen.
	9.
	We agree with the analysis and impacts as laid out.
	Noted.

	313. 
	Investment Management Association
	9.
	Q.9-12:  We agree that prudential regulation should be determined as administered by the Home Member State.  At a more general level, though, we note below that great care is needed not to introduce prudential requirements into IORP that are disproportionate and that fail to take into account the different kinds of risk across the pension schemes operating in the EU.
	Noted.

	314. 
	Ius Laboris.
	9.
	Yes. Ius Laboris is of the opinion that both governance and organisation of the IORP should also be considered as prudential regulation. It is also crucial to be noted that what might be considered as prudential law does not mean that it cannot be included in the internal social and labor law of a Member state.
	Noted.

	315. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	9.
	CfA 4 Prudential regulation and social and labour law 

9. Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 



The following reasons support the idea to realise a clear distinction between prudential legislation and social and labour law by high level EU principles (for example: “it is SLL, unless ...”):
- IORPs in and between the different member states differ largely; 
- especially the social and labour law rules and regulations in the different member states which apply to IORPs differ largely. 

On the other hand a comprehensive list of all issues of prudential legislation and social and labour law will not only be a complicated and a time consuming task, but is also questionable if such a comprehensive list of all issues of prudential legislation and social and labour law will be used extensively for the objectives of the IORP review. 
It will be the challange to find the proper answers.
	Noted.

	316. 
	Mercer Limited
	9.
	The options presented, to do nothing, or to define the scope of prudential regulation, seem complete and we agree with the analysis.  


	Noted.

	317. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	9.
	PRUDENTIAL REGLATION AND SOCIAL AND LABOUR LAW

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

The NAPF acknowledges that  there may be a case for a clearer distinction between prudential regulation and social / labour law, in order to clarify the boundaries of each regulator’s activities. But this should not be allowed to generate extra regulatory burdens.

In the interests of evidence-based policy-making, EIOPA should ask the EC to demonstrate that there is a demand or need for a change in the law in this area. EIOPA should also press the EC to show how a change in the law would strengthen cross-border pension provision.


	Outside the scope of the CfA.

	318. 
	Pensioenfederatie
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

It  would be important to define prudential regulation as opposed to social and labour regulation. 

The definition as used in the Dutch Pension Act, Article 151, could be considered as a good practice in this respect. This definition says: “supervision directed at the rules with regard to financial solidity of pension funds and the contribution to the financial stability of the pension fund sector”. In this definition, prudential law is defined as the set of requirements and standards (as partly put down in written rules of law) concerned with the financial solidity and financial stability of pension funds and the overall financial stability of all pension funds together. The Pension Act and the underlying provisions contain prudential law as well as social and labour law. It is clear that prudential regulation is needed to maintain a sound, solid and healthy system of organisations that administer occupational pensions. 


	Noted.



	319. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

Yes, we agree with the analysis of the options.

It would be advisable to list the issues on which there currently is prudential regulation in the Member States on the one hand and, on the other hand, to distill the issues that are regulated from the existing clauses in the current IORP Directive. In this way it is possible to establish a (possible) discrepancy between what is and what might need to be regulated. Following this an overall article could be formulated in which the prudential themes (scope) and the prudential articles could be put together in one section.

The definition as used in the Dutch Pension Act (the Pensioenwet), Article 151, could be considered as a good practice in this respect. This definition says: “supervision directed at the rules with regard to financial solidity of pension funds and the contribution to the financial stability of the pension fund sector”. In this definition, prudential law is defined as the set of requirements and standards (as partly put down in written rules of law) concerned with the financial solidity and financial stability of pension funds and the overall financial stability of all pension funds together. The Pension Act and the underlying provisions contain prudential law as well as social and labour law. It is clear that prudential regulation is needed to maintain a sound, solid and healthy system of organisations that administer occupational pensions. 


	Noted.

	320. 
	Pensionskasse der Mitarbeiter der Hoechst-Gruppe VVaG
	9.
	Comment on CfA 4: Prudential Regulation and Social and      Labour Law 

With chapter 4 of the Call for Advice, the European Commission intends to clarify the scope of prudential regulation at EU-Level trying to set up a proper distinction between prudential regulation and social and labour law (SLL), whose contents are being determined by the Member States.  

However, one has to question, if such an uniform single set of regulation can be set up across Europe with not impairing the national SLL-Systems and therefore being out of the competence of EU-Legislation. In fact, this will very likely be the case because the pension systems as well as the SLL-Systems in the different states have historically developed in country specific ways. 

The design of the pension promise, the delivery and protection of pension benefits, the methods of financing the pension benefits as well as the methods of surveillance of the IORPs are therefore inextricably linked with each other. 

Changing or redesigning the rules for only one of these beforesaid structural elements comprising the pension benefit will therefore have wide and strong repercussions like it is the case by communicating vessels. 

Therefore, on the area of occupational retirement provision, any changes in prudential regulation, for example on the area of calculating and certification of technical provisions, funding of technical provisions, regulatory own funds etc. will have a severe impact on the cost of financing defined benefit plans, like it is the case in Germany. This is because the methods of financing the pension promise - for example the discount rate to be applied or the biometrical tables to be used – are an integral part of the delivered pension promise. The sponsoring employer as well as the beneficiaries will and must have trust in a sustainable regulatory framework covering all the beforesaid areas. 

If one, as raised by the CfA (introducing risk based Supervision for IORPs), would apply the quantitative methods of Solvency II to IORPs, this would cause a tremendous increase of the necessary own regulatory funds. This will have an intense and severe impact in financing the pension promise, which might result in a reduction of benefits and / or increasing contributions as well as the closing of the pension schemes; their regulatory framework being contained in the national SLL. 

From this follows, that changing prudential regulation will likewise also have a severe impact to SLL. As SLL covers the pension promises and its protection against insolvency, the co-determination, etc. in its entirety, prudential regulation can not prevail over SLL, because this would mean that in fact prudential regulation will play the decisive role wheter or not there will be a vital environment for pension schemes on a state level.   

As pointed out and also mentioned by EIOPA on the draft response (8.3.7), a precise definition of the scope of prudential law at EU-level would in effect result in an indirect limitation to the competences of the member states on the area of SLL. A positive scope-definition of prudential law would at the same time mean to limit the scope of SLL by reducing its scope to those parts, which are not to be determined as prudential law. However, such an indirect negative impact on SLL would not be covered by the competences conferred upon the European Union. 

The Treaty on European Union determines that “the limits of Union competences are governed by the principle of conferral” (Art. 5 p. 1). This principle means that “the Union shall act only within the limits of the competences conferred upon it by the Member States” while competences not conferred upon the Union “remain with the Member States” (Art. 5 p. 3). On the area of SLL, there was no conferral upon the European Union by the Member States that would give room for an indirect negative scope definition. 

Furthermore, Article 114 of the Treaty on the Functioning of the European Union (formerly Art. 95 TEC), which is the legislative competence for the current IORP Directive and will that probably be again for a “revised” IORP Directive, especially excludes measures on the area of SLL. Therefore, a “revised” IORP Directive cannot be used to limit the scope of the national SLL. 


	Lack of clarity on the different scope of the member states social and labour law and the prudential law has been identified as a significant hurdle to cross border IORPs. Call for Advice 4 (Prudential regulation and social and labour law) is looking at creating greater certainty in what consists applicable prudential regulation in the case of a cross border IORP.  Member States themselves should define what constitutes applicable social and labour law.

	321. 
	Sacker & Partners LLP
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

We agree that clarity as to what constitutes prudential regulation and what are social and labour laws (SLL) would be welcome and we generally support EIOPA’s proposal to determine the scope of prudential regulation.

However, the UK’s SLL provisions are already both extensive and comprehensive.  Amendment of the Directive to prescribe relevant SLL could give rise to unnecessary complication and expense if Member States are required to introduce new national laws as a result.


	EIOPA's proposal does not include advice on what SLL is because this is outside the scope of the CfA. 

	322. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

We do not agree with the analysis of the options as laid out in this advice. Occupational pension entitlements are based on national labour law supplemented by national social- and tax-law. Thefore prudential law has to “follow” the legal framework of labour- and social law. When appropriate, it may be helpful in cases of doubt or conflicts to clarify the precedence of national labour- and social law in relation to prudential law in the Directive. Prudential regulation should give member states the choice to implement the different parts of prudential legislation. If the same level of security is reached by other elements of labour law (i.g. insolvency protections systems) member states should be able to opt out. 
	Noted.

	323. 
	The Association of British Insurers
	9.
	Yes. In particular, Option 1 does not provide a solution to address the existing confusion around the difference between prudential law and social and labour law.


	Noted.

	324. 
	The Association of the Luxembourg Fund Industry (A
	9.
	Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice? 

We share EIOPA’s analysis, with however a slightly dissenting opinion with respect to point 8.3.1:

“According to the responses to the Green Paper there is a lack of clear definition of the scope of SLL and its interaction with prudential regulation. EIOPA studies have shown that there is a wide variety in the scope of SLL amongst Member States and therefore it is likely that there is the same level of diversity of prudential legislation.”

If there is indeed a great diversity in terms of social and labour law, which is clearly an obstacle to the development of pan-European IORPs (see answer to question 10 below), the situation should, in principle, be less critical with respect to prudential rules since those  rules are coordinated by the Directive and should consequently follow a common line. In our view, these problems should not be of the same magnitude. 


	Noted

	325. 
	Towers Watson
	9.
	PRUDENTIAL REGLATION AND SOCIAL AND LABOUR LAW

Do stakeholders agree with the analysis of the options (including the positive and negative impacts) as laid out in this advice?

Although this section is primarily concerned with cross-border activity, its ultimate impact could be far greater as it seeks to tease out the divide between National powers and those of the European Commission (EC) in relation to pensions issues.  Once determined, this could give greater scope for the EC to intervene in what might naturally be considered purely domestic matters.   

We are concerned that some stakeholders might be unaware of this and, consequently, will not have given this section the attention that it requires.

We agree EIOPA’s broad analysis, but believe that the extent to which Member States consider defining prudential regulation as an indirect limitation on their competence over SLL may be underestimated.  If, as is acknowledged, Member States choose to determine certain ‘prudential matters’ as SLL, the change envisaged will have been futile and may lead to greater confusion than exists currently.

We do not believe that the options considered would be of sufficient benefit to make them worthwhile and consider that instead, despite the inherent difficulties, endeavours should be made to define SLL.   

To achieve this, we would support an approach such as that identified in the University of Leuven’s 2006 paper  “The development of a legal matrix on the meaning of “national social and labour legislation” in directive 2003/41/EC with regard to five member states”.  

Within this paper, the author suggests (paragraph 482) an “Objective approach”, defining this as follows

“ The objective approach looks at common grounds for the notion of “social and labour law” with respect to occupational pensions. In the objective approach there is a combination of:

- developed national matrices filled in by the Member States using the same criteria;

- a common ground of six pillars on the basis of which it is possible to analyse the different

national matrices.

This combination allows a comparative analysis of the notion “social and labour law” that is separate

from the national qualification in the subjective approach. Ultimately the development of a common

social policy for occupational pensions can be envisaged in this way.”

We support EIOPA’s suggestion in paragraph 8.3.6 that some requirements on the home member state should be investigated to establish the real nature of the requirement i.e. prudential or not.  However, unless a more fundamental review of  prudential and  SLL is undertaken, this would seem likely to fail on the basis that it would be considered an indirect limitation on member states’ competence.

 
	Noted. 

	326. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	10.
	Are there any other options that should be considered?

Yes. We believe that to avoid conflict between prudential regulation and SLL, the revised directive should clearly set out the principle of precedence of SLL over supervisory law. This would mean that measures permissible under SLL – individually or collectively – in Member States should not be prevented or blocked by supervisory regulation.


	Noted


	327. 
	ALFI and ALFP
	10.
	Are there any other options that should be considered? 

The Green Paper emphasized the issue: “According to the responses to the Green Paper there is a lack of clear definition of the scope of SLL”.

In our contribution to the Green Paper we had already identified this major obstacle to the development of cross-border IORPs.

The key brake on cross border activity is undoubtedly the obligation for a pension fund to apply the host Member State’s social and labour law to the relationships between the sponsoring undertaking and its pension scheme members. Those provisions are so diverse and so divergent within the EEA that it becomes very difficult, even impossible for a pension fund to administer schemes governed by foreign laws.

Some Member States have moreover an extensive interpretation of the concept of “social and labour law”. Each Member State has, in addition, its own criteria with regard to this matter. Most of the Member States have chosen a “defensive” approach.

As a result, would it not be possible at European level to give less latitude to the Member States in this field? Could we not only impose on the pan-European funds the obligation to comply with “core” social provisions with regard to occupational pensions, such as, for instance, the social principles which are applicable when an employee is posted in an EEA State? 

This would not aim at limiting the rights of pension scheme members, which would remain governed by ad hoc social provisions; however, the management of those pension funds would be simplified via this minimum harmonisation of the social provisions at European level. 

Those pension funds could be obliged to comply with some specific rules set forth by social law.

Those principles could be named “core” social rules, but only where related to occupational pensions (2nd pillar), which would be applicable when it comes to cross-border structures, the sponsoring undertaking itself being responsible for compliance with any other social provisions.

Indeed, it is not necessary for pension funds to ensure compliance with the entire social law of the 27 Member States (and EEA States) where the sponsoring undertakings are likely to be established. The latter are solely responsible for the particular aspect of supplementary pension. Moreover, perfect knowledge of the social legislation of every EEA Member State by a pension fund established in one of those States remains a mere utopia.

It seems therefore essential to reduce the scope of social rules that the host State may impose on an IORP located in another Member State. If not, we fear that there will never be a major development of pan-European IORPs in view of the difficulty involved in knowing, implementing and monitoring all of these social rules.

The creation of pan-European IRPs should permit, in principle, the reduction of the cost of creating supplementary pensions through economies of scale. This goal will certainly not be met if applying the social law of 27 Member States is required.

This is why we insist on limiting the obligations of IORPs to comply with a “base” of selected social rules relating to supplementary pensions. There is no question of reducing the rights of members. On the contrary, they must remain fully protected, but we recommend that we should avoid falling into a formalism which would serve as a substitute for a “State protectionism.” 

IORPs should thus be required to comply with social rules of the host State, applicable in the following areas, including: 


Setting-up, amendment and repeal of supplementary pension schemes;


Conditions for membership;


Participation of the members and / or their representatives in the management


Vested rights (conditions, calculation);


Options for affiliates if they leave the sponsoring company before retirement age;


Benefits: conditions (retirement age, designation of beneficiaries ...) and payment options (annuities or lump sum ...).

The respect of the other social provisions should remain the responsibility of the sponsoring undertakings themselves. 


	Noted

This approach would seem to interfere with the competence of the Commission and, moreover, the MS, in Social Security affairs. As such, it is outside the scope of the call for advice.



	328. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	10.
	Increased transparency in different Member States on social and labour laws would be very useful. The Commission could help to foster this transparency.
	- Agreed in principle. See also EIOPA’s website https://eiopa.europa.eu/disclosure/occupational-pensions/links/index.html. 

	329. 
	Association of Pension Lawyers
	10.
	Comments on Call for Advice 4:  Prudential regulation and social and labour laws:  Are there any other options that should be considered?

See answer to question 9 above.
	

	330. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	10.
	Are there any other options that should be considered?

No


	Noted

	331. 
	Belgian Association of Pension Institutions (BVPI-
	10.
	“Are there any other options that should be considered?”

We would propose to ask Host Member States to provide for a comprehensive summary of the applicable social and labour provisions (instead of just a copy of the fully applicable legislation). 

BVPI-ABIP considers that the Belgian case may serve as a good practice of a clear distinction between prudential law on the one hand and social and labour law on the other.

BVPI-ABIP reckons in this sense that there is also a need for a clear framework to decide upon the transfer value of the pension rights and a uniform communication concerning the funding of the IORP

BVPI-ABIP does not agree with EIOPA’s statement in paragraph 8.3.7 because we consider also that prudential legislation and social and labour law should mutually exclude each other.

In the same logic, BVPI-ABIP is convinced that article 18.7 (which states that the in the event of a cross-border activity the Host Member State may require the application of some investment rules) should at least be reviewed and by preference abolished


	Noted.
Appreciate the logic but may be difficult in practice. 

Noted

- Disregarded here on the grounds that  issue dealt with elsewhere in the Cfa


	332. 
	Bosch Pensionsfonds AG
	10.
	To avoid collisions between prudential regulation and SLL, the new directive should clearly set down the following principle:

Precedence of pension / labour law: measures deemed permissible under pension / labour law - individually or collectively - in member states should not be prevented or blocked by supervisory legislation.

Background:

The appropriate and legally effective development of collective pension plans in sponsoring companies under the member states national pension and labor law needs often completely separate, complex and extensive implementation procedures under the supervisory legislation applicable to IORPs. Even the implementation of such - under pension and labor law completely lawful - changes in IORPs is at times not possible within the supervisory legislation of Member States. This results in the complex formation of segments and unnecessary group distinctions in the IORPs.


So, what is permitted in accordance with the pension or labor legislation of Member States, taking into account the principle of proportionality, may not be prevented or blocked by supervisory legislation or authorities. Regulatory intervention against measures permissible in accordance with pension and labor legislation is not justifiable.

If sponsoring companies and labor representative bodies thus agree on collective changes in accordance with pensions and labor legislation with past and future effect, then these collective changes must also be possible in the IORPs of the sponsoring companies and acceptable in accordance with supervisory legislation. 

The same applies for sector IORPs. If industry-wide, collective lawful changes with past and future effect are agreed, it must then also be possible to implement these changes in the sector IORPs without it being possible for any supervisory authority to block them.

The same applies for members group transfers permissible in accordance with labor legislation on the occasion of company mergers, takeovers or other transactions from an IORP of a sponsoring company to another IORP of another sponsoring company. Here, it is not possible for the supervisory authorities to prevent or block, in law or in fact, such permissible measures.
	Noted.
Noted


	333. 
	Bosch-Group
	10.
	To avoid collisions between prudential regulation and SLL, the new directive should clearly set down the following principle:

Precedence of pension / labour law: measures deemed permissible under pension / labour law - individually or collectively - in member states should not be prevented or blocked by supervisory legislation.

Background:

The appropriate and legally effective development of collective pension plans in sponsoring companies under the member states national pension and labor law needs often completely separate, complex and extensive implementation procedures under the supervisory legislation applicable to IORPs. Even the implementation of such - under pension and labor law completely lawful - changes in IORPs is at times not possible within the supervisory legislation of Member States. This results in the complex formation of segments and unnecessary group distinctions in the IORPs.


So, what is permitted in accordance with the pension or labor legislation of Member States, taking into account the principle of proportionality, may not be prevented or blocked by supervisory legislation or authorities. Regulatory intervention against measures permissible in accordance with pension and labor legislation is not justifiable.

If sponsoring companies and labor representative bodies thus agree on collective changes in accordance with pensions and labor legislation with past and future effect, then these collective changes must also be possible in the IORPs of the sponsoring companies and acceptable in accordance with supervisory legislation. 

The same applies for sector IORPs. If industry-wide, collective lawful changes with past and future effect are agreed, it must then also be possible to implement these changes in the sector IORPs without it being possible for any supervisory authority to block them.

The same applies for members group transfers permissible in accordance with labor legislation on the occasion of company mergers, takeovers or other transactions from an IORP of a sponsoring company to another IORP of another sponsoring company. Here, it is not possible for the supervisory authorities to prevent or block, in law or in fact, such permissible measures.
	Noted


	334. 
	BT Pension Scheme Management Ltd
	10.
	We believe the options considered are the appropriate ones.
	Noted

	335. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	10.
	Yes: The revised Directive should clearly set out the principle of precedence of SLL over supervisory law. This would mean that measures permissible under SLL – individually or collectively – in Member States should not be prevented or blocked by supervisory regulation and might avoid conflicts between prudential regulation and SLL.


	Noted


	336. 
	European Association of Paritarian Institutions of
	10.
	MS should provide to the EC a clear, comprehensive summary of the applicable social and labour provisions (instead of just a copy of the fully applicable legislation), as it is important to preserve the principle of subsidiarity. 

AEIP does not agree with EIOPA’s statement in paragraph 8.3.7 because we consider also that prudential legislation and social and labour law should mutually exclude each other. In the same logic, AEIP is convinced that article 18.7 (which states that the in the event of a cross-border activity the Host Member State may require the application of some investment rules) should at least be reviewed and by preference abolished.
	Noted. 
Noted

- Disregarded on the grounds that this issue will be dealt with in a different section of the CfA

	337. 
	European Federation for Retirement Provision
	10.
	Are there any other options that should be considered?

Yes. EFRP suggests not drawing up a list of components to describe the scope of prudential regulation, because such a list would, unhelpfully, set in stone any distinction between prudential regulation and SLL relevant to occupational pensions. It may be difficult to reach agreement on any list of items and even more difficult to agree on the definition and content of each item. 

One approach would be to define “prudential regulation” as those sets of rules that arrange or ensure that the pension promise or employment benefit is likely to be delivered.  The “production” and “delivery” of the pension benefits, i.e. the establishment, functioning and the winding-up of the entities that deliver the benefits, fall under prudential rules. The EFRP would call for Member States to be closely associated to the elaboration of any definitions or descriptions.


	Noted 

-Noted. Of course, Member States will have the opportunity to consult with the Commission later on   


	338. 
	European Metalworkers Federation (EMF)
	10.
	“Are there any other options that should be considered?”

No comment
	

	339. 
	Groupe Consultatif Actuariel Européen.
	10.
	No
	Noted

	340. 
	Investment Management Association
	10.
	See above
	

	341. 
	Ius Laboris.
	10.
	We propose that Host Member States should be asked to provide a comprehensive summary of the applicable social and labour provisions (instead of just a copy of the applicable legislation). 

Ius Laboris points out that the collection of all summaries from each host Member state would be very helpful, as they could be used as a comparative overview of law. This would certainly lead to the best possible comprehension and protection of the employee’s insurance rights and obligations.
	Noted. 

	342. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	10.
	CfA 4 Prudential regulation and social and labour law 

10.Are there any other options that should be considered? 

See the general remark and the answer to question 9.
	

	343. 
	KPS The Circle of Pension Specialists.
	10.
	10.    General Governance Requirements and remaining aspects

We agree that a framework consistent with that in terms of Solvency II could be considered for IORP’s. However, in view of the inherent differences relative to insurance undertakings, a uniform application appears inappropriate. Rather the general principles in parts 2 and 3 of Solvency II should be further examined for their applicability to IORP’s.
	Disregarded because pertaining to other topics

	344. 
	Mercer Limited
	10.
	See answer to question 9.


	

	345. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	10.
	Are there any other options that should be considered?


	

	346. 
	Pensioenfederatie
	10.
	Are there any other options that should be considered? 

It would be advisable to formulate the issues on which there is prudential regulation in the member states at this moment on the one hand and on the other hand to distill the issues that are regulated from the now existing clauses in the directive. Therefore further research has to be undertaken prior to considering a review of the IORP-Directive in this respect. In that way it is possible to establish a (possible) discrepancy between what is and what should (maybe) be regulated. After that an overall article could be formulated with the prudential themes (scope) and the prudential articles together in one section.

 
	- Noted  

	347. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	10.
	Are there any other options that should be considered? 

No, we think the analysis does not need to consider other options.


	- Noted  

	348. 
	Sacker & Partners LLP
	10.
	Are there any other options that should be considered?

No comment.
	

	349. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	10.
	Are there any other options that should be considered?

No
	- Noted  

	350. 
	The Association of British Insurers
	10.
	In the short time available, we have not been able to do sufficient analysis to develop other options.
	

	351. 
	The Association of the Luxembourg Fund Industry (A
	10.
	Are there any other options that should be considered? 

The Green Paper emphasized the issue: “According to the responses to the Green Paper there is a lack of clear definition of the scope of SLL”.

In our contribution to the Green Paper we had already identified this major obstacle to the development of cross-border IORPs.

The key brake on cross border activity is undoubtedly the obligation for a pension fund to apply the host Member State’s social and labour law to the relationships between the sponsoring undertaking and its pension scheme members. Those provisions are so diverse and so divergent within the EEA that it becomes very difficult, even impossible for a pension fund to administer schemes governed by foreign laws.

Some Member States have moreover an extensive interpretation of the concept of “social and labour law”. Each Member State has, in addition, its own criteria with regard to this matter. Most of the Member States have chosen a “defensive” approach.

As a result, would it not be possible at European level to give less latitude to the Member States in this field? Could we not only impose on the pan-European funds the obligation to comply with “core” social provisions with regard to occupational pensions, such as, for instance, the social principles which are applicable when an employee is posted in an EEA State? 

This would not aim at limiting the rights of pension scheme members, which would remain governed by ad hoc social provisions; however, the management of those pension funds would be simplified via this minimum harmonisation of the social provisions at European level. 

Those pension funds could be obliged to comply with some specific rules set forth by social law.

Those principles could be named “core” social rules, but only where related to occupational pensions (2nd pillar), which would be applicable when it comes to cross-border structures, the sponsoring undertaking itself being responsible for compliance with any other social provisions.

Indeed, it is not necessary for pension funds to ensure compliance with the entire social law of the 27 Member States (and EEA States) where the sponsoring undertakings are likely to be established. The latter are solely responsible for the particular aspect of supplementary pension. Moreover, perfect knowledge of the social legislation of every EEA Member State by a pension fund established in one of those States remains a mere utopia.

It seems therefore essential to reduce the scope of social rules that the host State may impose on an IORP located in another Member State. If not, we fear that there will never be a major development of pan-European IORPs in view of the difficulty involved in knowing, implementing and monitoring all of these social rules.

The creation of pan-European IRPs should permit, in principle, the reduction of the cost of creating supplementary pensions through economies of scale. This goal will certainly not be met if applying the social law of 27 Member States is required.

This is why we insist on limiting the obligations of IORPs to comply with a “base” of selected social rules relating to supplementary pensions. There is no question of reducing the rights of members. On the contrary, they must remain fully protected, but we recommend that we should avoid falling into a formalism which would serve as a substitute for a “State protectionism.” 

IORPs should thus be required to comply with social rules of the host State, applicable in the following areas, including: 


Setting-up, amendment and repeal of supplementary pension schemes;


Conditions for membership;


Participation of the members and / or their representatives in the management


Vested rights (conditions, calculation);


Options for affiliates if they leave the sponsoring company before retirement age;


Benefits: conditions (retirement age, designation of beneficiaries ...) and payment options (annuities or lump sum ...).

The respect of the other social provisions should remain the responsibility of the sponsoring undertakings themselves. 


	Noted

	352. 
	Towers Watson
	10.
	Are there any other options that should be considered?

As with the response to question 6, we think that there might well be other options, but we think it necessary for a dedicated group to be established to consider this in far greater detail. This would appear consistent with  EIOPA’s suggestion in paragraph 8.3.6.


	- Noted  

	353. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	11.
	Do you agree with EIOPA that Option 2 is preferable?

No, the aba prefers Option 1 with the inclusion of the principle that SLL takes precedence over supervisory law. This would mean that measures permissible under SLL – individually or collectively – in Member States should not be prevented or blocked by supervisory regulation.


	Noted


	354. 
	ALFI and ALFP
	11.
	Do you agree with EIOPA that option 2 is preferable? 

Yes, at a prudential level, but it is doubtful that a simple list of ongoing prudential rules in the Directive will meet the issues raised in that the “prudential” aspect of these rules is not controversial. 

What else will an enumeration of these rules bring?

By contrast, it would be essential to take initiatives with respect to the application of social and labour law (see question 10 above).


	Noted

	355. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	11.
	Yes, but the Host Member state should be able to add additional regulation under its social and labour laws, especially with regard to required information about employees.
	- Agreed. Please see revised draft

	356. 
	Association of Pension Lawyers
	11.
	Comments on Call for Advice 4:  Prudential regulation and social and labour laws:  Do you agree with EIOPA that option 2 is preferable?

11.1
See the points made in the response to general comments at Section B above.

11.2
We do not agree that option 2 is preferable. There may be a case for clarifying which areas fall within SLL (and hence the responsibility of the host state) as long as it is clear that additional SLL is not imposed on any state.

11.3
However, this maybe better looked at on a case by case basis rather than including a new article in the Directive which describes the scope of prudential regulation (partly because it will be challenging to identify the requirements which are of a real prudential nature).
	- Noted

- Noted

	357. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	11.
	Do you agree with EIOPA that Option 2 is preferable?

No, we prefer Option 1.


	- Noted

	358. 
	Bosch Pensionsfonds AG
	11.
	Yes, with addition of the principle outlined under 10.
	- Noted

	359. 
	Bosch-Group
	11.
	Yes, with addition of the principle outlined under 10.
	- Noted

	360. 
	BT Pension Scheme Management Ltd
	11.
	No. As indicated in our response to question 9, we believe that Option 1 is preferable to Option 2.
	- Noted

	361. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	11.
	BAVC disagrees: we prefer Option 1.
	- Noted

	362. 
	CEA European Insurance and reinsurance Federation
	11.
	The Call for Advice sought EIOPA’s guidance on making a clearer distinction between prudential regulation and social and labour law. It argued that this would make cross-border activity easier, because it would give a clear definition of the scope of social and labour law and its interaction with prudential regulation, and therefore clarify the responsibilities of the home and host states of a cross-border IORP.

EIOPA’s draft advice proposes to include a new article in the revised IORP Directive describing the scope of prudential regulation. 

The CEA agrees with option 2, which describes the scope of prudential regulation. In addition, the CEA believes that social and labour law should focus on the relation between the employer and the employee whereas prudential regulation should regulate IORPs. As a result, there could be an overlap between both regulations and the boundaries must be clearly defined. 

Furthermore, it is acknowledged in article 26 of the Lisbon treaty that the EU shall adopt measures with the aim of establishing or ensuring the functioning of the internal market.

In this context the CEA supports having prudential regulation based on Solvency II principles in at least the following domains:


Methods to calculate assets, liabilities and technical provisions


Capital requirements to protect the consumers’ interests


Investment policy


Supervision of pension funds


General governance requirements


Information obligations for the purpose of prudential regulation.
	- Noted
- Noted

	363. 
	Chris Barnard
	11.
	Yes. This would determine the scope of prudential regulation.
	- Noted

	364. 
	European Association of Paritarian Institutions of
	11.
	Yes we agree, preserving the application of SSL. Adding a single article over prudential regulation could help to have a clear cut distinction. Prudential law could be defined as the set of requirements and standards concerned with financial solidity and financial stability of the pension funds. 
	- Noted

	365. 
	European Federation for Retirement Provision
	11.
	Do you agree with EIOPA that option 2 is preferable?

Yes. 


	- Noted

	366. 
	European Metalworkers Federation (EMF)
	11.
	“Do you agree with EIOPA that option 2 is preferable?”

Yes


	- Noted

	367. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	11.
	The GDV agrees with option 2, which describes the scope of prudential regulation and supports having prudential regulation based on Solvency II principles. In addition, the GDV believes that social and labour law should focus on the relation between the employer and the employee whereas prudential regulation should regulate IORPs. As a result, there could be an overlap between both regulations and the boundaries must be clearly defined. 


	- Noted

	368. 
	Groupe Consultatif Actuariel Européen.
	11.
	Yes
	- Noted

	369. 
	Investment Management Association
	11.
	See above
	

	370. 
	Ius Laboris.
	11.
	Yes.
	- Noted

	371. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	11.
	CfA 4 Prudential regulation and social and labour law 

11.Do you agree with EIOPA that option 2 is preferable? 

See the general remark.
	

	372. 
	Mercer Limited
	11.
	We broadly agree that the approach taken under Option 2 could bring greater clarity but, on the basis of the information provided, we are unclear about how it will be implemented into the IORP Directive and at the local level. If Option 2 results in a definition of prudential regulation as including the requirements set out in the relevant Articles of the Directive, then that seems clear; however, if (as implied by paragraph 8.3.5) the definition is just ‘the regulation administered by the Home member state’ then the definition becomes circular and no purpose will be served. 


	- Agreed. See revised draft

	373. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	11.
	Do you agree with EIOPA that option 2 is preferable?

Yes.


	- Noted

	374. 
	Pensioenfederatie
	11.
	Do you agree with EIOPA that option 2 is preferable?

The starting point for prudential regulation should be the pension arrangement. Supervision and prudential regulation have to be adjusted to the given pension arrangement and not vice versa.

Furthermore the agreed level of pension security is a part of the pension arrangement and this should not be overruled by the prudential supervision. We would propose to have a single article that refers to the scope of prudential regulation. 


	- Noted

	375. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	11.
	Do you agree with EIOPA that option 2 is preferable?

Yes, the IORP Directive needs to determine the scope of prudential regulation as administered by the home Member State.


	- Noted

	376. 
	Sacker & Partners LLP
	11.
	Do you agree with EIOPA that option 2 is preferable?

Please see our response to Question 9 above.
	

	377. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	11.
	Do you agree with EIOPA that Option 2 is preferable?

No, we prefer Option 1.
	- Noted

	378. 
	The Association of British Insurers
	11.
	Yes. However, and as the CP points out, further analysis is needed to ensure that the list provided in the CP is limited to issues of a real prudential nature. For example, there is no question that technical provisions, regulatory own funds and investment rules are prudential in nature. But disclosure rules could be seen as conduct of business issues rather than either prudential law or social and labour law.
	- Noted. See revised draft

	379. 
	The Association of the Luxembourg Fund Industry (A
	11.
	Do you agree with EIOPA that option 2 is preferable? 

Yes, at a prudential level, but it is doubtful that a simple list of ongoing prudential rules in the Directive will meet the issues raised in that the “prudential” aspect of these rules is not controversial. 

What else will an enumeration of these rules bring?

By contrast, it would be essential to take initiatives with respect to the application of social and labour law (see question 10 above).


	- Noted

	380. 
	Towers Watson
	11.
	Do you agree with EIOPA that option 2 is preferable?

No, we believe that unless a proper solution can be found, leaving the IORP unchanged appears preferable from today’s point of view.


	- Noted

	381. 
	Belgian Association of Pension Institutions (BVPI-
	11.

	“Do you agree with EIOPA that option 2 is preferable?”

Yes


	- Noted

	382. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

Similar to Question 8, we see the answer to this question lying in the utilization of the Budapest Protocol for this purpose.
	- Noted

	383. 
	ALFI and ALFP
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between Member States could emerge. Should the revised Directive include procedures to settle such problems between the home and the host Member States and/or also between the home Member State and the Member State of the applicable social and labour law?

It is not necessarily required to define a new procedure to solve these problems.

Indeed, the current Directive already provides in article 21 for a form of co-operation between Member States on this issue.

In this respect, paragraph 3 of this provision sets forth that each Member State shall inform the Commission of the major difficulties arising out of the application of the Directive.

The Commission and the competent authorities of the Member States concerned shall examine such difficulties as quickly as possible to find an appropriate solution. 

If necessary, a more flexible and workable modus operandi could be imagined whereby, for example, the problems of implementation of the Directive are to be reported to EIOPA and whereby EIOPA, acting as a superior authority, will seek a solution with the national supervisory authorities concerned and will be called upon to decide as a last resort. Furthermore, its decisions could be published, which would thus generate some administrative case law.


	- Noted

	384. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	12.
	The Commission should, above all, encourage the different States to increase transparency on their prudential, social and tax regulation. 
	Noted 

	385. 
	Association of Pension Lawyers
	12.
	Comments on Call for Advice 4:  Prudential regulation and social and labour laws:  Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

12.1
See the points made in the response to general comments at Section B above.

12.2
If the scope were to be defined, as the relationship between occupational and state provided retirement benefits varies in each member state, there will always be inconsistencies between each country’s prudential regulation and its SLL.  Where there are overlaps, in the case of cross border schemes, it would be helpful if there were procedures that clarified whether the Home or Host member state’s provision must be met.
	- Noted

	386. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

Please see answer number 9 above.


	

	387. 
	Belgian Association of Pension Institutions (BVPI-
	12.
	“Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?”

Yes


	- Noted

	388. 
	BT Pension Scheme Management Ltd
	12.
	We do not believe that it would be possible to develop a regime which could provide resolution to all possible areas of dispute, and therefore would suggest that attempting to do so would be futile and perhaps even directly unhelpful.
	- Noted

	389. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	12.
	See anwers to questions number 8 + 9.


	

	390. 
	CEA European Insurance and reinsurance Federation
	12.
	In its accompanying letter, the Commission states that the call for advice aims to achieve full harmonisation of pension fund regulations “where EU legislation does not need additional requirements at the national level”. As such the aim of the revised Directive should be to avoid the problems created by contradicting regulation. However, the CEA would consider it beneficial if procedures to settle possible future problems that are unavoidable would be included in the Call for Advice. 


	- Noted

	391. 
	European Association of Paritarian Institutions of
	12.
	There should be procedures to settle such problems, but it should be defined that the social aspects should always prevail and should never be sacrificed. This should be the key criteria to follow in such decisions. 
	-Noted
 

	392. 
	European Federation for Retirement Provision
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedure to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

This is a difficult issue. The EFRP could support settlement procedures between Home State supervisors and any “third” Member State if and when problematic situations arise. Individual disputes should be solved by using the Budapest Protocol. It is important that these procedures occur within the framework of EIOPA and the ESFS (see above, question 8) and keep fully intact the principle of Home State control. We would not support colleges of supervisors as used in insurance supervision. 

In EFRP’s view, where any conflicts of interpretation arise over what constitutes prudential regulation or SLL, these could be solved by EIOPA or, ultimately, the European Court of Justice.


	- Noted 

- Noted

	393. 
	European Metalworkers Federation (EMF)
	12.
	“Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?”

Yes


	- Noted

	394. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	12.
	In its accompanying letter, the Commission states that the call for advice aims to achieve full harmonisation of pension fund regulations “where EU legislation does not need additional requirements at the national level”. As such the aim of the revised Directive should be to avoid the problems created by contradicting regulation. However, the GDV would consider it beneficial if procedures to settle possible future problems that are unavoidable would be included in the Call for Advice. 


	- Noted

	395. 
	Groupe Consultatif Actuariel Européen.
	12.
	It would seem more appropriate for any such provisions to be considered at Level 2.
	- Noted

	396. 
	Investment Management Association
	12.
	See above
	

	397. 
	Ius Laboris.
	12.
	Yes.
	- Noted

	398. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	12.
	CfA 4 Prudential regulation and social and labour law 

12.Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

See the general remark.
	

	399. 
	Mercer Limited
	12.
	Because the relationship between occupational and state provided retirement benefits varies in each member state, there will always be inconsistencies between each country’s prudential regulation and social and labour law. Where there are overlaps, in the case of cross border schemes it would be helpful if there were procedures that clarified whether the Home or Host member state’s provisions must be met. However, rather than imposing a prescriptive regime, which could undermine existing provision, EIPOA could facilitate how the supervisory authorities in different member states resolve any differences in treatment. 

For example, making clear that the supervisory authorities in each member state relevant to a cross border scheme are responsible for resolving any differences in local legislation, with EIOPA acting as facilitator to the process by which they carry out this responsibility, would give those entities wishing to establish cross border schemes greater certainty and so reduce one of the main obstacles to their establishment.


	- Noted

	400. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedure to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

The NAPF would support settlement procedures between Home State supervisors and any “third” Member State if and when problematic situations arise. 

It is important that these procedures should keep fully intact the principle of Home State control. We would not support colleges of supervisors as used in insurance supervision. 


	- Noted

	401. 
	Pensioenfederatie
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

Yes, we are of the opinion that the revised directive should include procedures to settle such problems. At the same time, it has to be made sure that there is a clear distinction between prudential regulation and social and labour law and that prudential regulation does not overrule social and labour law. 
	- Noted

	402. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

Yes, we are of the opinion that the revised directive should include procedures to settle such problems. Prudential regulation should not overrule social and labour law. Therefor, it has to be ensured that there is a clear distinction between prudential regulation and social and labour law.


	- Noted

	403. 
	Sacker & Partners LLP
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

It would be helpful to have a facility in the Directive for determining matters of conflict arising for cross-border schemes as a result of differences in the prudential and SLL provisions between home and host countries.
	- Noted

	404. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised directive include procedures to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law?

Please see answer number 9 above.
	

	405. 
	The Association of British Insurers
	12.
	Yes. A revised IORP-Directive would need to include a mechanism for the supervisory authorities to co-operate in resolving such contradictions swiftly. Otherwise they will continue to be an obstacle to any further development of cross-border activity.


	- Noted

	406. 
	The Association of the Luxembourg Fund Industry (A
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between Member States could emerge. Should the revised Directive include procedures to settle such problems between the home and the host Member States and/or also between the home Member State and the Member State of the applicable social and labour law?

It is not necessarily required to define a new procedure to solve these problems.

Indeed, the current Directive already provides in article 21 for a form of co-operation between Member States on this issue.

In this respect, paragraph 3 of this provision sets forth that each Member State shall inform the Commission of the major difficulties arising out of the application of the Directive.

The Commission and the competent authorities of the Member States concerned shall examine such difficulties as quickly as possible to find an appropriate solution. 

If necessary, a more flexible and workable modus operandi could be imagined whereby, for example, the problems of implementation of the Directive are to be reported to EIOPA and whereby EIOPA, acting as a superior authority, will seek a solution with the national supervisory authorities concerned and will be called upon to decide as a last resort. Furthermore, its decisions could be published, which would thus generate some administrative case law.


	- Noted

	407. 
	Towers Watson
	12.
	Even with defining the scope of prudential regulation, problems of overlapping or contradicting regulation between member states could emerge. Should the revised Directive include procedure to settle such problems between the Home and the Host member states and/or also between the Home member state and the member state of the applicable social and labour law? 

We believe that a different approach is necessary – see response to question 9.


	

	408. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	13.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?

In our response to the Green Paper, we expressed the general view that qualitative guidelines such as those laid down in the BaFin circular MaRisk, with an appropriately modified application of a general proportionality clause, could be a potential governance standard for IORPs.

In assessing what is proportionate, we would focus on the criteria of nature and complexity. Scale, in our view, is not a valid criterion as it is conceivable that a large scale IORP administers a simple benefit plan and has processes as well as staff levels that have been streamlined to the point that it operates in a similar manner to a small scale IORP.

Remuneration policy:

Some IORPs do not employ own staff, but either use staff of the sponsoring undertaking to fulfil their duties who don’t receive remuneration from the IORP itself, or outsource functions to external service providers. 

In these cases the remuneration is usually linked to the pay policy of the sponsoring undertaking and the external service provider respectively.

Requirements for a remuneration policy must therefore not be extended to staff of sponsoring undertakings or external service providers.


	Noted.

In assessing what is proportionate, the focus must be on the combination of all three criteria. It is indeed conceivable that a large-scale IORP has a simple risk-profile, which may allow under specific circumstances a more simplified implementation of certain governance regulations. This depends, however, on the specific circumstances of an IORP. All three criteria may have impact on the needed governance structure and should therefore be taken into account. (Cf EIOPA’s advice (formerly CEIOPS) to the European Commission on the principle of proportionality in the Solvency II Framework directive, CEIOPS-DOC-24/08.)

Further details of remuneration policies, like the scope of a remuneration policy, should be discussed at level 2.


	409. 
	ALFI and ALFP
	13.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?

9.
Despite regulatory and industry initiatives, governance weaknesses persist across OECD and non-OECD countries. Therefore, ALFI and ALFP welcome and agree to these amendments.  Governance is increasingly recognized as an important aspect of an efficient private pension system, enhancing investment performance and benefit security.

10.
ALFI and ALFP agree to these amendments that suggest the importance of governance through a more balanced representation of stakeholders in the governing body, higher levels of expertise (and the implementation of codes of conduct addressing conflicts of interest. 

11.
Consolidation of the pension industry in some countries may also be required to achieve economies of scale and reduce costs, which in turn would allow pension funds to dedicate more resources to strengthening their internal governance.

12.
Although these amendments need to be applied to all elements of the governance system,  ALFI and ALFP stress out the amendments have to be put into relation with the principle of proportionality (nature,  scale).  
	Noted.
Noted.
This advice is related to principles that are necessary to ensure an effective system of governance which provides for sound and prudent management of the business of IORPs. The question whether consolidation of the pensions industry is needed is outside the scope of the Call for Advice
Noted.

	410. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	13.
	Governance rules already exist for IORP providers covered under other directives (in asset management in particular). New IORP governance rules should neither contradict nor duplicate the rules already covering the providers.  
	Noted.

	411. 
	Association of Pension Lawyers
	13.
	Comments on Call For Advice 13:  General governance requirements:  What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements? 

13.1
General

See the points made in the response to general comments at Section B above.

13.2
Governance requirements based on Solvency II

13.2.1
IORPs are not insurance companies and are not operated within the UK for profit.  

13.2.2
While it is correct to say that insurance companies carry on business, in general, it could not be said in the UK that an IORP is carrying on the business of pension provision in the conventional sense if it is not being operated with a view to profit.

13.2.3
We believe that before any changes are made, there should be an estimate of the number of person hours required to perform the governance functions in order to implement the governance provisions along with the cost per person hour for performing those governance functions and a clear analysis of the problems with the existing system they are intended to address.

13.2.4
We would also ask that the assumptions and basis of any such calculation be widely published so that they can be subject to critical scrutiny and challenge.

13.2.5
Within the UK there is some history in compliance cost analyses consistently under-estimating the true cost of compliance with a new regulatory or legislative requirement.

13.3
Proposal on remuneration policy


13.3.1
This is another example of trying to fit a round peg into a square hole by seeking to apply Solvency II principles to IORPs.  We would suggest that substantially all IORPs in the UK do not employ staff.  Instead they use the staff from the sponsoring employer.

13.3.2
In other words, this is another case of not looking at where the predominance of IORPs are within the member states and how they are organised and structured when coming up with a proposal for additional regulation.

13.3.3
No positive case has been made for regulation in this area.  We noted, in particular, the proviso in Section 10.3.20 where EIOPA comments:



“provided the special characteristics in the IORP do not make such policy irrelevant.”
	Noted.

The principle of proportionality should prevent the governance regulation becoming unnecessary/too burdensome. Paragraph 10.3.5 states that the heterogeneous landscape of occupational pensions and the possible consequences thereof have as a result that the proportionality principle needs to be construed and applied more broadly than under the Solvency II regime.    

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage. 

Given the increasing responsibilities and professionalism of persons who effectively run the IORP or have a key function, EIOPA considers it necessary to include a general principle as to remuneration in Level 1 text in order to create a level playing field with regulation on remuneration in other sectors.. However, EIOPA recognises the special characteristics of IORPs (see paragraph 10.3.21 and 10.3.22).

	412. 
	Assuralia
	13.
	A suitable governance policy is an important component of a pension institution’’s overall policy: such rules ensure that the pension reserves are managed carefully and professionally with a view to meeting the institution’’s pension obligations. It is therefore important that there is suitable regulation in this area to ensure that such a governance policy is practised. 

Assuralia would like to point out that there already exists an extensive set of governance requirements in the field of insurance legislation. To ensure equal protection of all capitalised pension beneficiaries, it is important that the governance requirements within the IORP Directive match those applying to insurers so that there is a level playing field in this area. 

This comment also applies to questions 14 -  - 18.
	Noted.

	413. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	13.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?

In our view the proposed principles of the revised directive are applicable, provided they are modified by a general proportionality clause. It seems more effective not to refer to the size of the IORPs but rather to the nature and complexity. It is very important, to avoid needless bureaucracy and additional costs for IORPs. Account must be taken of the fact, that many IORPs have rather simple pensions plans and no staff of their own, because they are administered by the staff of the undertakings. Such IORPs should not have with additional burdens imposed on them. 


	 The principle of proportionality should prevent the governance regulation becoming unnecessary/too burdensome  (see paragraph 10.3.5.). In assessing what is proportionate, the focus must be on the combination of all three criteria. All three criteria may have impact on the needed governance structure and should therefore be taken into account.

	414. 
	Belgian Association of Pension Institutions (BVPI-
	13.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?”

BVPI-ABIP is in favour of a good governance of the IORPs, and agrees that OECD and IOPS principles guidelines and good practices offer a good starting point. Therefore BVPI-ABIP agrees with the broad principles putted forward by EIOPA.

Separation of an IORP from a sponsoring undertaking

BVPI-ABIP agrees with the principle that the management of the occupational pension promise needs to legally separated from the sponsoring undertaking, and wishes therefore to remind his suggestion to review the appropriateness of articles 2 (d) and (e) of the actual IORP directive.

General proportionality clause

BVPI-ABIP agrees to the analysis of EIOPA and underlines – as stated by EIOPA- that the principle of proportionality was to be constructed and applied in an appropriate way which needs to be broader than under the Solvency II regime for (re)insurance undertakings.

BVPI-ABIP agrees that the proportionality principle should exist for two categories of IORPs as described in paragraph 10.3.8 and would suggest that this would be explicitly mentioned in the reviewed directive. BVPI-ABIP wishes to underline that the existence of a cross-border activity may not interference with the proportionality principle.

The regularity whereby documents and policies need to be revised has also to be subject to the proportionality principle.

We agree with the positive impact of governance requirements on the protection of the members’ and beneficiaries’ benefits.  It also believes that sound governance requirements will have a positive impact on the general management of the pension schemes, including an appropriate investment policy.  

We agree with EIOPA that the risk lies in too burdensome governance requirements for small or less complex IORPS.  It should be avoided that small IORPS would consider to wind-up because of the governance requirements.  Therefore, a clear and unambiguous confirmation of the proportionality principle in the revised IORP Directive is of the utmost importance. 
	Noted.

Noted. 

This is beyond the scope of this advice (advice on scope will be consulted on separately). 

Paragraph 10.3.9 is reflected in article 5 of the current directive (which will be maintained, see for details EIOPA’s response to CfA 1) and the proposed article 41 subparagraph 2 of the Solvency II framework directive. 

See adjustment paragraph 10.3.11.

Noted.

See paragraph 10.4.2.

	415. 
	Bosch Pensionsfonds AG
	13.
	Any requirements added for a remuneration policy should take into account:

Some IORPs do not employ own staff, but use staff of the sponsoring undertaking to fulfil their duties - who don’t receive remuneration from the IORP itself - or outsource functions to external service providers. Their remuneration is usually linked to the pay policy of the sponsoring undertaking / the external service provider.

Requirements for a remuneration policy must therefore not be extended to staff of sponsoring undertakings or external service providers.
	See paragraph 10.3.21.

EIOPA advises implementing a general principle for sound remuneration policy at Level 1. Details should be developed at Level 2. 



	416. 
	Bosch-Group
	13.
	Any requirements added for a remuneration policy should take into account:

Some IORPs do not employ own staff, but use staff of the sponsoring undertaking to fulfil their duties - who don’t receive remuneration from the IORP itself - or outsource functions to external service providers. Their remuneration is usually linked to the pay policy of the sponsoring undertaking / the external service provider.

Requirements for a remuneration policy must therefore not be extended to staff of sponsoring undertakings or external service providers.
	See paragraph 10.3.21.

EIOPA advises implementing a general principle for sound remuneration policy at Level 1. Details should be developed at Level 2.

	417. 
	BT Pension Scheme Management Ltd
	13.
	We believe that the proposed approach is appropriate: that there should be an expectation of effective governance, but that it must be clear that this requirement is proportionate to the nature, scale and complexity of the pension scheme. We believe that there should be an additional requirement added to the proposed governance standards: that the governance needs to reflect the fiduciary nature of the responsibilities of those who take decisions on behalf of pension schemes. EIOPA is undoubtedly right that it would not be appropriate to impose member-nominated trustee structures on all pension schemes from across the EU regardless of the legal and governance structures which underlie them, but whatever those governance structures are, the fundamental obligation of any party responsible for taking decisions in relation to a pension scheme is a fiduciary one. We believe that this should be made this explicit in the governance requirements.
	EIOPA is of the opinion that it is sufficient to retain the possibility of Member States to require or permit member participation in the governance structure as proposed in the draft response is sufficient. Given the concept of fiduciary duties is not harmonised at EU level, it has slightly different meaning in different countries. Therefore EIOPA has not included general reference to this notion. Nevertheless, the obligation to invest in best interest of members will be considered in response to CfA 7 that will be consulted on in October

	418. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	13.
	BAVC is convinced that IORPs already have a effective governance – the introduction of similar fit and proper requirements for IORPs as were introduced for insurance companies in article 42 of Solvency II Framework Directive is indiscriminate.

As stated by EIOPA, IORPs differ widely across Member States as well as within Member States. Therefore governance requirements shall not impose burdensome requirements on IORPs. 

In the opinion of BAVC in assessing what is proportionate, we would not focus on the criteria of scale than of nature and complexity. 

Underlining the principle of EIOPA (section 10.3.14) the responsibility for good governance stays with the IORP and cannot – and should not – be transferred to the supervisor. 

Nevertheless qualitative guidelines such as those laid down in the BaFin circular MaRisk, with an appropriately modified application of a general proportionality clause, could be a potential governance standard for IORPs. 

Some pension schemes are collective systems designed by social partners or employers and works councils at corporate or sectoral level. They are prepared to fulfil the requirement of good governance more effectively, because their boards (and/or other bodies) consist of representatives of their members. There is evidence that this participation of members or their representatives impacts on the governance of IORPs.

Remuneration policy: 

Some IORPs do not employ own staff, but either use staff of the sponsoring undertaking to fulfil their duties or outsource functions to external service providers. In these cases the remuneration is usually linked to the pay policy of the sponsoring undertaking and the external service provider respectively.


	Noted.

In assessing what is proportionate, the focus must be on the combination of all three criteria. All three criteria may have impact on the needed governance structure and should therefore be taken into account. 

Noted.



	419. 
	BVI Bundesverband Investment und Asset Management 
	13.
	The EIOPA draft advice suggests that material elements of the respective articles of the Solvency II Framework Directive are generally applicable to IORPs. We agree insofar as the provisions of pillar 2 und 3 of the Solvency II framework are concerned and with due emphasis on the principle of proportionality. However, this must not be a precedent for pillar 1 (e.g. solvency capital requirement). We decidedly share the notion that there are significant differences in the risks that insurance companies on the one hand and IORPs on the other hand are covering. Hence, any extension of pillar 1 solvency requirements to IORPs without consideration of their specific risk profile would be detrimental to the pension coverage of workforce within the EU and is therefore not acceptable.

This comment also applies to questions 14 – 18.
	Pillar 1 issues are beyond the scope of this particular consultation. The relevant advice will be consulted on separately

	420. 
	CEA European Insurance and reinsurance Federation
	13.
	It is acknowledged by EIOPA that the IORP Directive does not contain rules on general governance requirements, such as a clear allocation of responsibilities, written documentation of key governance functions, or contingency plans, as the Solvency II Framework Directive does. Therefore EIOPA advises incorporating the requirements of Art. 41 of the Solvency II Directive into the IORP-Directive.

EIOPA also advises that the principle of proportionality in Art. 41(2) of the Solvency II Directive needs to apply to all elements of the governance framework (for example, internal audit, internal controls, etc). The advice also suggests including provisions to ensure a sound remuneration policy, possibly based on the Level 2 implementing measures for Art. 41 of the Solvency II Directive, provided the characteristics of the IORP (such as unpaid trustees) do not make this irrelevant. 

The CEA strongly supports EIOPA’s view that the governance requirements for IORPs should be similar to those of insurance and reinsurance undertakings according to the “same risks, same rules” principle whilst taking into account the specific characteristics of the pension products or schemes. Indeed, as correctly indicated by EIOPA, the governance system of an IORP should be aligned with the aims of the insurance industry which: (i) ensure that management is sound and prudent, (ii) secure a high standard of Members’ and Beneficiaries’ protection and (iii) assist the management board if appropriate.

Additionally, pillars 2 and 3 of the Solvency II Framework Directive offer useful principles that are also applicable to IORPs, particularly in areas around governance, risk management supervisory reporting and public disclosure and as such, certain pillar 2 and 3 provisions should be directly applied to IORPs, such as Art. 41 of the Solvency II Framework Directive on the general governance requirement. As a general approach, pillar 2 and 3 principles should be used at least as a basis; and where  appropriate for those areas that seem less appropriate for IORPs adjustments could be made. 

Furthermore, the CEA supports some of EIOPA’s concrete proposals. For instance, the CEA supports the principle that there should be a legal separation between the sponsoring undertaking and the IORP as is currently stated in Art. 8 of the IORP Directive. This principle should be retained in the revised IORP Directive. Additionally, the CEA recognises that the governance system should not prevent Member and beneficiary participation in the governance structure of an IORP if appropriate. Finally, consistent with solvency principles; the CEA believes that written policies should be subject to prior approval by the administrative management or supervisory body. Again, where this would be overly burdensome for IORPs with a very small risk profile, the proportionality principle should provide the necessary flexibility. 

On the other hand, the CEA does not agree with reviewing certain policies on governance “regularly” instead of “annually”, as is the case for insurers. In case an annual review would be too burdensome for some IORPs, the proportionality principle could provide the necessary flexibility. 

Regarding proportionality, the CEA would welcome further discussions regarding the exclusions from the revised IORP Directive by means of membership size - as is currently the case in Art. 5 and as indicated in paragraph 10.3.8 of the Call for Advice- or by means of the legal form of the IORP.  Other criteria for exclusion from the scope of the IORP Directive could be considered in order to ensure that exclusions are based on risk. For example, this could be done by the use of a benchmark on technical provisions – similarly to article 4 of the Solvency II Framework Directive - rather than by the amount of members and beneficiaries, provided that these are calculated in a transparent and harmonised basis. In any case, this benchmark should be balanced in a fair and transparent way against the need to ensure security for members and beneficiaries. 

Additionally, along with this benchmark, allowing the exclusion of certain IORPs from the Directive, the proportionality principle should be applied based on the individual risk profile of an IORP. This would involve taking into account its nature, scale and complexity of risks to ensure the proportionate application of the Directive. The principles should be defined in level 1 and could be further specified at level 2. If this is the case, the CEA supports EIOPA’s view that proportionality should be applied to all elements of the governance system and, as a consequence, to all future implementing measures. 

Finally, the CEA would also like to stress that EIOPA should take into account the differences between a single-tier (Board) and a two-tier Governance systems (separation of Executive Board and Supervisory Board) consistently throughout the draft response. This is not always the case in the document (e.g. paragraph 10.3.9).


	Noted. 

Noted.

Noted.

Noted.

Noted.

EIOPA considered that ‘annually’ is too rigid: even if the proportionality principle applies, such wording would require at least once a year, therefore EIOPA has advised ‘regularly’. 

The scope of the directive is beyond the scope of this advice. The relevant advice is being consulted on separately.

The individual risk profile should be the primary guide in assessing the need to apply the proportionality principle.  In assessing what is proportionate, the focus must be on a combination of nature, complexity and scale of the activities of IORPs to arrive at a solution that is adequate to the risk an IORP is exposed to. (Cf paragraphs 11 and 15 of EIOPA’s advice (formerly CEIOPS) to the European Commission on the principle of proportionality in the Solvency II Framework directive, CEIOPS-DOC-24/08.)

See paragraph 10.3.3.

	421. 
	Chris Barnard
	13.
	The proposed principles of the revised IORP Directive are reasonable and well-suited to pension funds. I agree that the principle of proportionality needs to apply here in order not to unduly burden small and less complex pension schemes.
	Noted.

	422. 
	European Association of Paritarian Institutions of
	13.
	AEIP thinks that the following Governance requirements could be applied to pension schemes through the revision of the IORP directive:

a)
The System of governance which shall provide sound and prudent business management.

Paritarian organisations are well prepared to fulfil this requirement because they are owned by their members and their board (and/or other bodies) consist of representatives of these members. As the complex system of governance that requires risk-management, compliance, internal audit and actuarial functions for smaller paritarian institutions are difficult to implement, cooperation and outsourcing of all these functions should be possible. Pension schemes should get a transition period long enough to implement or outsource these functions.

b)
Transparent organisational structure with clear allocation and appropriate segregation of responsibilities.

Again, in the respect of the proportionality principle, already the SII framework allows smaller and less complex undertakings to carry out more than one of these functions by a single person or organisational unit.

c)
Written policies in relation to risk management, internal controls and internal audit.

d)
AEIP recommends contingency plans to be taken into account. However, pension scheme operators should get a long-enough transitional period to develop, implement and test contingency plans.

We are in favour of a good governance of the IORPs, and agree that OECD and IOPS principles guidelines and good practices offer a good starting point. Therefore we agree with the broad principles put forward by EIOPA. In general those principle should be fit for purpose and proportionate. They have to be adapted to the complexity of the of the activities and investment of the IORP. 

Separation of an IORP from a sponsoring undertaking:

AEIP agrees with the principle that the management of the occupational pension promise needs to legally separated from the sponsoring undertaking.

General proportionality clause:

AEIP agrees to the analysis of EIOPA and underlines –as stated by EIOPA- that the principle of proportionality was to be constructed and applied in an appropriate way which needs to be broader than under the Solvency II regime for (re)insurance undertakings.

AEIP agrees that the proportionality principle should exist for two categories of IORPs as described in paragraph 10.3.8 and would suggest that this would be explicitly mentioned in the reviewed directive. AEIP wishes to underline that the existence of a cross-border activity may not interfer with the proportionality principle.

The regularity whereby documents and policies need to be revised has also to be subject to the proportionality principle.

We agree with the positive impact of governance requirements on the protection of the members’ and beneficiaries’ benefits. We also believe that sound governance requirements will have a positive impact on the general management of the pension schemes, including an appropriate investment policy.  

We agree with EIOPA that the risk lies in too burdensome governance requirements for small or less complex IORPs. It should be avoided that small IORPs would consider to wind-up because of the governance requirements. Therefore, a clear and unambiguous confirmation of the proportionality principle in the revised IORP Directive is of the utmost importance. 


	Noted.

Noted.

Noted.

Noted.

See paragraph 10.3.4, the IORP must be legally separated from a sponsor. 

Noted.

Please note, however, that the proportionality clause only applies to IORPs mentioned in paragraph 10.3.9 (b). The IORPs mentioned in paragraph 10.3.9 (a) are exempted from the scope of (part of) the IORP directive. 

See paragraph 10.3.11.

Noted.

	423. 
	European Federation for Retirement Provision
	13.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed governance requirements?

EFRP agrees that general governance principles, as included in Directive 2009/138/EC, could be transposed into the IORP Directive, once amended as foreseen in EIOPA advice. 

We assume that the introduction of these general governance requirements, as included in Directive 2009/138/EC and amended as suggested in EIOPA advice, should not encounter major implementation difficulties, as these principles already apply to IORPs for a large part.   

As stated by EIOPA (section 10.3.4), IORPs differ widely across Member States as well as within Member States. On the basis of such diversity, it shall be avoided that governance requirements impose burdensome requirements on IORPs: “A new supervisory system for IORPs shall not undermine the supply or the cost efficiency of occupational retirement provision in the EU”.

Therefore, it shall be first assed how to insert governance principles into the IORP Dir: a proportionality check should be made at Level 1. This first proportionality test at Level 1 is not clearly called for by EIOPA and EFRP requests this to be introduced in EIOPA’s recommendations.  

Secondly, further detailing at Level 2 should occur (sect 10.3.5). This broad application of proportionality at L2 should allow IORPs falling within the scope of the revised Directive to choose to implement alternative measures meeting the general principles on governance.

EFRP would rather view “proportionality” based on two criteria (section 10.3.6): nature and scale. Complexity seems inappropriate since IORPs tend to be engaged in one single activity: the provision of retirement benefits in the context of the workplace. We would not support any regime requiring general rules while proportionality would be assessed on an individual basis; such approach may derive from section 10.3.7. EFRP agrees on the existence of a risk of derailing into overly burdensome procedures if requirements as under Solvency II (ex art. 41.3) were imposed on IORPs (section 10.3.10).

We would underline the importance of the principle recalled by EIOPA in section 10.3.14: the responsibility for good governance stays with the IORP and cannot – and should not – be transferred to the supervisor. 

As to 10.3.17: there is evidence that participation of members or their representatives impacts on the governance of IORPs; one of the most evident effects is a higher level of transparency to members. 

Remuneration policy 

As recalled in the EIOPA advice, IORPs largely differ from other financial institutions, as some functions are fulfilled on a voluntary, unpaid basis (section 10.3.19). In other cases, IORPs have no staff or they employ staff form the sponsor and the remuneration of this staff is linked to the employer’s pay policy.  Therefore, we would recommend that the Level 1 principle on remuneration policy shall be limited to the enunciation of the principle and we would suggest dismissing the idea of Level 2 measures further detailing the sound remuneration principle.   The provision of details on remuneration policy in Level 2 measures would add an unnecessary and inappropriate level of regulation, which would not be able to capture the wide variety of arrangements on remuneration of people performing certain functions in IORPs. 

Impact 

Depending on the amount of paper work and management time that certain requirements may generate, we foresee a significant increase of burdensome procedures that do not bring any benefit to beneficiaries. In this respect, we do not agree with EIOPA’s view in 10.3.22 and urge for attention to section 10.3.23 that we support. 


	Noted.

Noted.

Noted.

Noted.

Complexity is not only referring to a ‘business model’, but can for example also be related to the investment strategy of the IORP. The investment strategy will influence the risk profile of an IORP and should, therefore, be included in the proportionality assessment.

Noted.

Noted.

Whether further detailed measures are required should be decided at Level 2 (see paragraph 10.3.22). 

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

	424. 
	European Metalworkers Federation (EMF)
	13.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?”

EMF is in favour of a good governance of IORPs, and agrees that OECD and IOPS principles guidelines and good practices offer a good starting point. We agree with the principles putted forward by EIOPA.  EMF agrees with the principle that the management of the occupational pension promise needs to be legally separated from the sponsoring undertaking We agree with EIOPA that the risk lies in too burdensome governance requirements for small or less complex IORPS.  It should be avoided that small IORPS would consider to wind-up because of the governance requirements. Therefore, a clear and unambiguous confirmation of the proportionality principle in the revised IORP Directive is of the utmost importance. 


	Noted.

	425. 
	Financial Reporting Council
	13.
	It is proposed that the requirements of Article 41 of Directive 2009/138/EC are introduced for IORPS but with various modifications. 

The FRC’s mission is to promote high quality corporate governance to foster investment. However a good governance regime must be proportionate and should be targeted so it is effective. There is a risk that the proposals will result in significant additional costs with limited benefit to pension scheme members.

We consider that Articles 9 and 14 of Directive 2003/41/EC set out guiding conditions of operation which are a good and sufficient foundation for a governance regime when supplemented by principles based codes of practice. We would suggest that any additional prescription should be introduced only if an impact assessment is carried out and if that demonstrates that the consequent additional costs are warranted.

We support EIOPA’s proposal that an IORP must remain legally separated from the sponsoring undertaking as currently laid down in article 8 of the IORP directive.

We also support its proposal that the governance system should not prevent members’ and beneficiaries’ participation in the governance structure of the IORP.

We consider that the proposal for written policies on certain governance areas which must be reviewed regularly is too prescriptive. We accept that for some IORPs written procedures might be appropriate but for others it might lead to disproportionate costs especially for smaller IORPs. 

We accept that a sound remuneration policy is in general a part of a good governance system. The FRC’s UK Corporate Governance Code recognises this by including a section on remuneration. However, given the heterogeneity in the organisation of IORPs we consider that details are best left to a code of good conduct subject to “comply or explain” rather than prescribed within Level 2.
	Noted.

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage. 

Noted.

Noted.

EIOPA considers a written policy necessary in order to ensure continuity and regularity in the performance of an IORP’s activities. To ensure the needed flexibility and to prevent too burdensome regulation, EIOPA’s advice to include ‘regular’ instead of ‘annual. Furthermore, it has been added to paragraph 10.3.10 that the principle of proportionality should apply. 

Whether a code of conduct should be preferred above Level 2 text, should be determined at Level 2.

	426. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	13.
	The GDV strongly supports EIOPA’s view that the governance requirements for IORPs should be similar to those of insurance and reinsurance undertakings according to the “same risks, same rules” principle whilst taking into account the specific characteristics of the pension products or schemes. Indeed, as correctly indicated by EIOPA, the governance system of an IORP should be aligned with the aims of the insurance industry which: (i) ensure that management is sound and prudent, (ii) secure a high standard of Members’ and Beneficiaries’ protection and (iii) assist the management board.

Additionally, pillars 2 and 3 of the Solvency II Framework Directive offer useful principles that are also applicable to IORPs, particularly in areas around governance, risk management, supervisory reporting and public disclosure, and as such, certain pillar 2 and 3 provisions should be directly applied to IORPs, such as Art. 41 of the Solvency II Framework Directive on the general governance requirements. As a general approach, pillar 2 and 3 principles should be used at least as “blue print approach”.

Regarding proportionality, the GDV opposes exclusions from the revised IORP Directive by means of membership size - as is currently the case in Art. 8 and as indicated in paragraph 10.3.8 of the Call for Advice- or by means of the legal form of the IORP.  The GDV instead suggests using risk as a distinctive criterion for exclusion from the scope of the IORP Directive. For example, this could be done by the use of a benchmark on technical provisions rather than by the amount of members and beneficiaries, provided that these are calculated in a transparent and harmonised basis. 

Additionally, along with this benchmark, allowing the exclusion of certain IORPs from the Directive, the proportionality principle should be applied based on the individual risk profile of an IORP. This would involve taking into account its nature, scale and complexity of risks (see Art. 29 of the Solvency II Directive) to ensure the proportionate application of the Directive. The principles should be defined in level 1 and could be further specified at level 2 as under Solvency II. If this is the case, the GDV supports EIOPA’s view that proportionality should be applied to all elements of the governance system and, as a consequence, to all future implementing measures. 

The GDV supports the principle that there should be a legal separation between the sponsoring undertaking and the IORP as is currently stated in Art. 8 of the IORP Directive. This principle should be retained in the revised IORP Directive. Finally, consistent with solvency principles; the GDV believes that written policies should be subject to prior approval by the administrative management or supervisory body. 

On the other hand, the GDV does not agree with reviewing certain policies on governance “regularly” instead of “annually”, as is the case for insurers. In case an annual review would be too burdensome for some IORPs, the proportionality principle could provide the necessary flexibility. 

Finally, the German insurance industry would also like to strongly emphasise that EIOPA should take into account the differences between a single-tier (Board) and a two-tier Governance systems (separation of Executive Board and Supervisory Board as it is the case in Germany) consistently throughout the draft response. This is not always the case in the document (e.g. paragraph 10.3.9).


	Noted.

EIOPA has taken into account the Solvency 2 Framework Directive provisions to the extent relevant.
The scope of the directive is beyond the scope of this advice. The relevant advice will be consulted separately. 

The risk profile will be considered in light of the proportionality clause. 

The individual risk profile should be the primary guide in assessing the need to apply the proportionality principle.  In assessing what is proportionate, the focus must be on a combination of nature, complexity and scale of the activities of IORPs to arrive to a solution that is adequate to the risk an IORP is exposed to. (Cf paragraph 11 and 15 of EIOPA’s advice (formerly CEIOPS) to the European Commission on the principle of proportionality in the Solvency II Framework directive, CEIOPS-DOC-24/08.)
EIOPA considered that ‘annually’ is too rigidly, even if the proportionality principle applies, such wording would require at least once a year, therefore EIOPA has advised to use ‘regularly’. 

See paragraph 10.3.3.

	427. 
	Groupe Consultatif Actuariel Européen.
	13.
	4.
We are supportive of the need for “an effective system of governance which provides for sound and prudent management” of the IORP as described in Article 41 (1) of the Solvency II Framework Directive. However, we would emphasise (as has been recognised in the draft response) that there are three key aspects where it may be necessary to depart from the way in which Solvency II is applied to insurance undertakings:

1.
The heterogeneity of IORPS (and other arrangements not currently covered under the Directive) across Europe, so that a one-size-fits all solution may not be possible 

2.
The vital importance of proportionality given the small size of many IORPS.  Under the current Directive, Member States are permitted to excuse “small” IORPS (less than 100 members) from some of the supervisory/reporting requirements, but this approach may not be appropriate in any new regime, given the focus on risk management i.e. a “small” IORP satisfies one of the three criteria set out in Article 41 (2) of the Solvency II Framework Directive for the exercise of proportionality (“scale”) but not necessarily the other two – “nature” and “complexity”.

3.
The fact that many IORPS (and in practice almost all medium/small IORPS) outsource most or all of their functions to third parties.

5.
We support  the proposed response that Article 41 of the Solvency II Framework Directive should be amended to 

a.
permit (but not require) member representation in the management of the IORP,

b.
require the legal separation between IORP and sponsoring employer 

c.
provide for “regular” rather than “annual” reviews of written policies which must be approved by the “management body” of the IORP – not by the supervisory authority.

6.
We note the comment in 10.3.21 that EIOPA does not see any major differences between DB and DC schemes in relation to governance requirements.  We accept that the principles of good governance apply equally to both types of arrangement but we consider that  some differences would be appropriate, given the different way in which risks are apportioned between employers and members.

We note the comments in 10.3.22 and 10.3.23 that EIOPA does not expect a high (cost) impact from the introduction of general governance requirements as proposed, but that an impact study is required and that the application of the proportionality principle is important.

We strongly support the need for an impact assessment before any decision is taken to introduce the general governance requirements proposed, and that proportionality must be taken into account appropriately.

7.
We also note the references in the draft response that “contingency plans” as required under Article 41 (4) should be required for IORPS and that the principles of a “sound remuneration policy” being developed in Level 2 measures under Solvency II should apply to IORPS, where relevant.  

8.
In our experience, it is not common for an IORP to have explicit contingency plans although the outsourced functions will have these e.g. back up for records, investment managers etc and the contract with the third party will address these contingencies. 

9.
Most IORPS do not employ or remunerate management or staff, which are either employees of the sponsor, third parties who charge a fee or volunteers. It is not clear if the reference to remuneration policy is intended to include fees or charges paid to outsourced functions, but in practice the IORP management will endeavour to get value for money when making such appointments. We appreciate that the intention is to ensure that remuneration policy does not incentivise inappropriate behaviours and we are supportive of this objective in principle.
	Noted.

The scope of the directive is beyond the scope of this advice. The relevant advice is being consulted on separately. 

Noted.

Noted.

EIOPA endorses the point of view that the differences between DB and DC schemes could bring different governance requirements. However, EIOPA is of the opinion that the relevant differences for the general governance principles at Level 1 are covered by applying the principle of proportionality.

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage. 

Noted.

Noted.

	428. 
	Investment Management Association
	13.
	We broadly agree with EIOPA’s observations about the need to have an effective system of governance, including clear documentation on control mechanisms where applicable and a sound remuneration policy.  To that extent, we believe the relevant qualitative elements from Solvency II are acceptable but welcome the comments made by EIOPA in paragraph 10.3.4 of the EIOPA draft which explicitly recognises “the vast difference in the nature, scale and complexity of IORPs” and that a “new supervisory system for IORPs should not undermine the supply or the cost efficiency of occupational retirement provision in the EU”.  The suggestion of a general proportionality clause is one that we think is a pre-requisite for any inclusion of Solvency II-type provisions.

While this section of the consultation focuses on the governance aspects of Solvency II, we would also like to make a number of more general points about what appears to be the gradual introduction of provisions from Solvency II into IORP.  Insurance policies and pension funds are fundamentally different, having different objectives and fulfilling different economic purposes. For this reason it cannot be appropriate to apply a solvency regime designed for one to both.  While we would agree that the concept of risk-based capital as required by Solvency II is in general terms a prudent approach, this is where the appropriateness ends.  Where solvency rules are introduced, there is also likely to be an impact on the nature of investments and strategies used by a scheme, with additional changes to reporting requirements by asset managers.

A pension fund which has undefined benefits does not offer any form of ‘promise’. Mandating any pension fund to hold capital against investment losses would fundamentally question the concept of investment risk and whether any investment product could continue to exist in its current format. A requirement of this nature would have an adverse impact on the charges being imposed on pension fund members, the level of benefits achieved, and the contribution of pension funds to the broader economy. 

The related question of pension benefit guarantee systems must also consider to what extent a guarantee has been provided. Where no guarantee exists, the pension fund should not be required to participate in or contribute to any form of guarantee system.  A more suitable mitigant of the risk associated with funds that are not guaranteed will be to make further advances in disclosure, transparency and financial literacy.  Any proposed solution must consider the variety of funds in operation and be appropriately implemented.   Even where guarantees have been provided, disclosure, transparency and literacy will be important to ensure that pension savers understand the nature and costs of the product or benefit that they are being offered.

Governance in DB and DC Schemes

While there are some overlaps in general governance requirements, we would disagree with the observation in paragraph 10.3.21 that there are no major differences in governance requirements between DB and DC schemes. 

In our view, there are profound differences in governance issues, primarily stemming from the fact that DC can result in a complete transfer of investment risk from the scheme and the sponsoring entity onto the individuals.  This raises a range of wholly distinct issues.  We would highlight particularly here the individuals’ high dependence on default fund provision (80-90% of DC scheme members either default into or actively choose a fund or strategy designated as the default by the scheme or provider).   One of the key questions therefore is how investment governance is handled and how default funds are designed.  However, there are other elements of the governance challenge:  for example, how much choice should be provided, or how scheme or fund managers should be appointed and monitored.

In the UK, addressing DC governance has been the subject of a significant workstream by a sub-group of the Investment Governance Group.This has resulted in a series of principles, which it is hoped will be at the basis of good investment governance as the automatic enrolment process begins in 2012.

We do not believe that detailed regulation around the way in which DC investment governance is handled would be a helpful way forward for the authorities, the industry or consumers.

For the authorities, there are a range of risks:


Potential perceptions of prescription with respect to how schemes operate.


A danger of being out of date as practice within the industry evolves. 


A risk of perceived responsibility for specific approaches.

For the industry, it may be more difficult to innovate in an evolving environment as people across the EU become increasingly dependent on funded pension provision for their retirement income.

For consumers, there is a danger of being forced into potentially sub-optimal investment solutions, depending upon the view of regulators and/or legislators at a given time.  For example, the US Thrift Savings Plan for many years ran a default fund invested wholly in specially-issued government bonds, under legislative requirement.
	Noted.

This is outside the scope of this advice.

EIOPA endorses the point of view that the differences between DB and DC schemes could bring different governance requirements. However, EIOPA is of the opinion that the differences that are relevant for the general governance principles at Level 1 can be taken into account by applying the principle of proportionality. The mentioned examples are outside the scope of this advice.



	429. 
	Ius Laboris.
	13.
	Ius Laboris agrees with the introduction of similar governance requirements for IORPS as for insurance and reinsurance undertakings as provided for in article 41 of the Solvency II Framework Directive, subject to the amendments proposed by EIOPA. We also agree that there should be no difference in the framework for defined benefit (DB) and defined contribution (DC) Schemes, given the proportionality principle that should generally apply. 

Ius Laboris agrees with the stated likely positive impact of the governance requirements in relation to the protection of members’ and beneficiaries’ benefits.  It also believes that sound governance requirements will have a positive impact on the general management of pension schemes, including an appropriate investment policy.  

Ius Laboris agrees with EIOPA that some of the governance requirements risk being too burdensome for small or less complex IORPS.  Care should be taken to prevent small IORPS winding-up as a result of onerous governance requirements.  Therefore, a clear and unambiguous confirmation of the proportionality principle in the revised IORP Directive is of the utmost importance. 

In addition, Ius Laboris agrees that the obligation and responsibility for implementing governance requirements rests with the IORP and cannot be transferred to the supervisory authority of the IORP. Finally, Members States should indeed be required to equip supervisory authorities with the means, methods and powers, that are necessary for verifying the system of governance and evaluating emerging risks identified by IORPs which may potentially impact on their financial security.
	Noted.

Noted.

See paragraph 10.3.9.



	430. 
	J.P. Morgan Worldwide Securities Services

60 Vict
	13.
	GOVERNANCE

What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed governance requirements?

High standards of governance are critical to the success of pension funds and to maintaining the confidence of contributors and beneficiaries. The governance elements of Solvency II may provide a basis for the establishment of harmonised high level governance standards across Europe. 

These standards should be high level to ensure the diversity of provision across Member States is not unnecessarily inhibited. In addition more detailed prescriptive governance standards are likely to require significant changes, upheaval and cost.
	Noted.

	431. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	13.
	CfA 13 General Governance Requirements 

13.What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements? 


I agree with the emphasis by EIOPA on proportionally in this respect. 
There are large differences among IORPs and large differences between IORPs and insurance companies concerning issues like:
- “ownership” and therefore accountability;
- the specific characteristics of the contract;
- specific requirements in government rules; 
- the different sizes of IORPs (some are very small, others are very large).

Taking these differences into account: General Governance Requirements should be realised by high level EU principles.
	Noted.

	432. 
	Mercer Limited
	13.
	In principle we support the application of strong governance principles to IORPs and, provided the principle of proportionality is applied appropriately, agree that the general requirements on undertakings included in Article 41 of Directive 2009/138/EC, as modified by EIOPA in the proposed advice set out in paragraph 10.4 of the draft response, should not prove onerous. 

In determining what is proportionate, EIPOA should take the following matters into account:


Directive 2009/138/EC applies only to insurers and reinsurers with more than Euro 5 million gross premium income: the IORP Directive applies to all schemes with 100 or more members, and so includes far smaller operations. Consequently, we suggest that as well as applying proportionately to the requirements imposed on IORPs, the powers available to national regulators should also be exercised proportionately. In particular, paragraph 5 of Article 41 should be modified so that supervisory authorities can only make reasonable demands of scheme managers when carrying out their duties. By this we mean that:

-
The scale of information provided should be appropriate and not impose onerous burdens on those that run IORPs; and, 

-
Apart, perhaps, from basic information which it might be necessary to update regularly, it should only be requested for a particular purpose, for example, when a new risk has been identified in relation to the IORP.

Apart from that, we feel that, in many cases, supervisory authorities should be able to rely on self-certification of processes by those responsible for the IORP. Alternatively, where the processes have been introduced following advice from an individual or entity already subject to regulation, the IORP’s supervisory authority might be prepared to accept certification from the regulated individual or entity. 

However, ‘proportionality’ needs to take risk into account as well as size. There could be some circumstances where it is not reasonable to subject smaller IORPs to lighter regulation, in which case, if the regulatory burden is perceived as onerous, member states should consider whether the delivery model selected by the IORP is fit for purpose. Enabling alternative structures that create the economies of scale necessary for strong risk management and governance (for example, creating federations of smaller IORPs under a common governance structure) might meet the objectives underlying the Directive better, as well as achieving better member outcomes. 


IORPs are established and managed using many different models, whereas a smaller number of legal structures apply to insurance companies. The IORP models are often specific to a member state, so when considering the Level 2 application of the high level principles likely to be established in the amended Directive, EIOPA should refrain from prescription, perhaps doing little more than reiterating the principles that need to be complied with. The detail can then be set at a national level, with EIOPA having oversight to ensure that consistency is achieved. 

The different structures are likely to mean that various different forms of remuneration policy will emerge, so we welcome EIOPA’s recognition that the special characteristics of each IORP should be taken into account when determining what is required.

We also agree that written policies in respect of, for example, internal controls, audit, outsourcing and remuneration, should be required and regularly reviewed (where ‘regularly’ could depend on the nature of the IORP). Although we agree that policies should not be required where they are irrelevant (for example, a remuneration policy when there are only volunteer staff), if staff are employed indirectly (for example, by the employer) we consider that a policy should still be expected. In particular, given that conflicts can exist between the IORP and the sponsoring employer, in these cases the policy might be more necessary to ensure that the employees’ interests are appropriately aligned. 

However, when (as mentioned, for example, in paragraph 10.2.7) respondents to the Green Paper on pensions suggested that some features of pillars 2 and 3 of Solvency II could usefully be applied to IORPs, we expect that it was the concepts that were considered applicable rather than their detailed application. Although there is clearly value in each of the ‘governance’ related principles discussed in chapters 12-15 of the Call for Advice, we do not agree that the relevant provisions in Directive 2009/139/EC should necessarily be transferred word for word into the IORP Directive. What is important is that the Directive enables local regulators to be effective in applying governance related principles in way that support the development of robust retirement provision in each member state.


	Noted.

Noted. 

This is beyond the scope of this particular advice. The relevant advice is being consulted on separately. 

Paragraph 10.3.8 (b) states that for reasons of proportionality alternative measures could be chosen in order to meet the general objectives of the governance requirements. Of the utmost importance is that an IORP has an effective system of governance in place, which provides for sound and prudent management of the IORP. 

Paragraph 7.1 of the call for advice emphasizes that the aim is to attain a level of harmonisation where EU legislation does not need additional requirements at a national level. 

Noted.

Noted.

This comment should be addressed to the European Commission. For EIOPA’s advice it is relevant that the call for advice explicitly asks to consider the specificities of IORPs in order to determine which material elements of Solvency II clauses should be amended or removed.



	433. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	13.
	GOVERNANCE

What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed governance requirements?

The NAPF agrees that the governance elements of Solvency II could reasonably be used as a basis for a new section of the IORP Directive. 

However, it will be essential for EIOPA to stress that this does not mean the same applies to the quantitative elements of Solvency II (Pillar I).

Any new governance clause must allow for flexibility; the diversity of pension and governance stystems at national level should be seen as a strength for the EU, not as a weakness.

EIOPA should also point out that governance requirements must not impose burdensome requirements on IORPs. As EIOPA states at section 10.3.4, “A new supervisory system for IORPs shall not undermine the supply or the cost efficiency of occupational retirement provision in the EU”.


	Pillar 1 issues are outside the scope of this particular advice.

Noted.

Noted.

	434. 
	Pensioenfederatie
	13.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements? 

We agree with the analysis of the EIOPA concerning the general governance principles.

As EIOPA rightly states: “A new supervisory system for IORPs should not undermine the supply or the cost efficiency of occupational retirement provision in the EU”. (See p. 41 of the EIOPA Draft Response) Governance rules at European level that are principle based, fit for purpose and proportionate are positive for IORP’s. At the same time it is important that the governance models that pension funds follow should be adapted to their specificities. 

Furthermore, the knowledge within the pension fund has to be dependent on the complexity of the scheme and of the investments. 

A good practice of governance requirements can be found in the Netherlands. These requirements contain for example the following components:


risk management and internal audit are regulated in the Dutch Pension Act; 


the internal supervision is mandatory within a pension fund. It is part of the tasks of internal supervision to evaluate the effectiveness and efficiency of the internal control system. There are also other elements of the governance system according to which internal supervision has to review processes and procedures;


findings of the internal supervision have to be reported to the management board and indirectly to the so called responsibility body (“Verantwoordingsorgaan”). 

Remuneration policy: In principle, the remuneration of members of the management board should be line with their tasks, responsibilities and powers. Furthermore remuneration policy should not contain perverse incentives. 

Conclusion:


A governance system of pension funds should be fit for purpose and principle based. Because IORP’s differ principially from insurers, different governance requirements should be formulated.


A principle based approach should allow the pension funds enough flexibility and take into account the complexity and all other aspects of the pension agreement.


Elements such as effective, sound and prudent governance, a transparent structure with clear allocation and appropriate segregation of responsibilities and an effective system for ensuring transmission of information could be applied to IORPs, taking into account the nature and complexity of IORPs. In this respect it is important to notice that an insurer will, generally speaking, rather provide the pension arrangement in house whereas an IORP may outsource its activities. 


In principle the remuneration of members of the management board should be line with their tasks, responsibilities and powers. Furthermore remuneration policy should not contain perverse incentives.


Good practices of governance regulations and remuneration policies can be found in the Netherlands.
	Noted.

Noted.

See paragraph 10.3.3.

Noted.



	435. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	13.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements? 

We agree on the analysis of EIOPA concerning the general principles on governance. EIOPA rightly states: “A new supervisory system for IORPs should not undermine the supply or the cost efficiency of occupational retirement provision in the EU” (as stated on page 41 of the EIOPA Draft Response). In our opinion governance rules for IORPs at a European level should be principle based, fit-for-purpose and proportionate. We stress that it is important that any governance model for pension funds should be tailored to the pension fund specificities.  The complexity of the pension fund, its scheme(s) and its investments should be the leading principle for the required level of knowledge. The size of a pension fund should however not imply variations in the rights and protection of members and beneficiaries of the pension fund.

In particular we agree with the following proposed principles: 


In general we are of the opinion that the principles laid down in Article 41 of Directive 2009/138/EC are fully applicable to self-administrating pension funds. In those cases the material elements of Article 41 do not need to be amended, nor removed to adequately address the specificities of IORPs in relation to general governance requirements. 


We particularly agree with the statements made by EIOPA regarding the participation of members in the management of the IORP.

In addition, we would like to draw attention to some specificities of IORPs:


Questions arise in situations where pension funds have outsourced their operational tasks, which is common practice for pension funds but highly uncommon for insurance companies. Outsourcing means that the pension fund is still bearing the risks, remains owner of the assets and bears responsibility for a correct execution of the pension scheme. Nevertheless, in those cases the Board of the pension fund does not need to have all the skills to run a professional organisation. Instead, they should meet other competences, in particular the ability to form a countervailing power towards their provider(s), which is a matter of “fit and proper”. 


Another aspect of outsourcing is that the Board of Trustees can not be in (direct) charge of matters such as the remuneration of the pension services provider. In that respect authorities should be aware that the principles of Article 41 of Solvency II should not result in discrimination between organisations directly run by pension funds and organisations run by their providers. 


	Noted.



	436. 
	Sacker & Partners LLP
	13.
	
What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements? 

As noted in the consultation (at paragraph 10.3.4), “there are vast differences in the nature, scale and complexity of IORPs among individual Member States as well as within the same Member State”.

A distinction should be made between pension providers operating by way of business and pension schemes which are set up purely for the purpose of providing retirement benefits, as an element of the employer’s remuneration package.  

While the former are established akin to insurance companies, the latter operate on a not for profit basis and are generally for the use of a single employer or group of companies.  Such schemes are not set up to be competitors to the insurance industry.  By way of analogy, a similar comparison could be drawn between a national or international medical insurance company (such as BUPA) and a small charity which has been set up to provide health services.

There is a real risk that if governance requirements are increased, employers will increasingly move away from trust-based pension arrangements in favour of contractual schemes.  Given the increased use of defined contribution (DC) arrangements for providing occupational pension benefits in the UK, the governance burden would shift from trustees and employers to providers and insurers, making it difficult for those employers who want a quality pension arrangement for their employees over which they retain ultimate control.  Increased governance can also have a negative impact on members, to the extent that additional complexity is likely to lead to increased charges, which are ultimately met by members.

Given the above, we agree that a proportionate approach to the regulation of governance is required.  However, it is difficult to define, quantify and apply a proportionate approach to the governance of those IORPs which are deliberately set up in a different way to insurance-style companies.  In our view, the general proportionality clause proposed in the consultation is too vague to be useful and, given the disparity of pension vehicles in the EU, we consider that it will be difficult to find a suitable definition to cover all such arrangements.  

We therefore favour an approach that allows national regulators to determine the scope of governance applicable to their local pension arrangements.


	Noted



	437. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	13.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?

In our view the proposed principles of the revised directive are applicable, provided they are modified by a general proportionality clause. It seems more effective not to refer to the size of the IORPs but rather to the nature and complexity. It is very important, to avoid needless bureaucracy and additional costs for IORPs. Account must be taken of the fact, that many IORPs have rather simple pensions plans and no staff of their own, because they are administered by the staff of the undertakings. Such IORPs should not have with additional burdens imposed on them. 


	Noted.

	438. 
	The Association of British Insurers
	13.
	We believe the draft advice on general governance is appropriate. In particular, we agree with the CP that there are vast differences in the nature, scale and complexity of IORPs among member states and within the same member state, and that a proportionality clause applicable to all elements of the governance framework is therefore vital. We also agree that this proportionality clause may need to be construed and applied more broadly than under the Solvency II regime.

We also agree with the CP that the general governance system should not prevent members’ participation in governance. The CP also suggests including provisions to ensure a sound remuneration policy, provided the characteristics of the IORP (such as unpaid trustees) does not make this irrelevant. Again, we agree with this.

However, we strongly disagree with the analysis in 10.3.21 that there are no major differences between defined benefits and defined contribution schemes. There is a world of difference between the two types of schemes. For example, defined contribution schemes in the UK need to include a default fund for purposes of automatic enrolment to protect disengaged members from volatility in the run-up to retirement. Such considerations are irrelevant in defined benefit schemes. 
	Noted.

Noted.

EIOPA endorses the point of view that the differences between DB and DC schemes could bring different governance requirements. However, EIOPA is of the opinion that the differences that are relevant for the general governance principles at Level 1 can be taken into account by applying the principle of proportionality.

	439. 
	The Association of Finnish Pension Foundations
	13.
	General governance principles already apply to IORP for a large part. Taking into account of different IORP’s across member states, it is important not to impose burdensome requirements which in fact would not be favourable neither for beneficiaries nor policy holders. Proportionality is the most important feature to be taking into account. It should be written inside directive.
	See paragraph 10.4.2.

	440. 
	The Association of the Luxembourg Fund Industry (A
	13.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements?

9.
Despite regulatory and industry initiatives, governance weaknesses persist across OECD and non-OECD countries. Therefore, ALFI and ALFP welcome and agree to these amendments.  Governance is increasingly recognized as an important aspect of an efficient private pension system, enhancing investment performance and benefit security.

10.
ALFI and ALFP agree to these amendments that suggest the importance of governance through a more balanced representation of stakeholders in the governing body, higher levels of expertise (and the implementation of codes of conduct addressing conflicts of interest. 

11.
Consolidation of the pension industry in some countries may also be required to achieve economies of scale and reduce costs, which in turn would allow pension funds to dedicate more resources to strengthening their internal governance.

12.
Although these amendments need to be applied to all elements of the governance system,  ALFI and ALFP stress out the amendments have to be put into relation with the principle of proportionality (nature,  scale).  
	Noted.

	441. 
	Towers Watson
	13.
	GENERAL GOVERNANCE REQUIREMENTS

What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed general governance requirements? 

We agree with EIOPA’s assessment and consider the proposals reasonable. In particular, we welcome EIOPA’s strong guidance that the heterogeneity of pension systems throughout the EEA is recognised and that any measures implemented are proportionate. Whilst consistency of supervision, built on a common foundation of regulatory principles is prima facie attractive, changes from the existing arrangements  will involve further costs. Ultimately in many instances these increased costs will have to be met (indirectly) by European citizens – members/participants of these pension arrangements. 

A serious assessment of the cost to members – for example through expected increase in ‘charges’ for members of defined contribution arrangements - should be carried out. We know from the excellent work carried out by the OECD and, most recently, in EIOPA’s own report on Risks Related to DC Pension Plan Members that costs represent a significant risk to citizens’ retirement outcomes.


	Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

	442. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?

It is fundamentally the IORP’s own responsibility to ensure that the persons who effectively run the IORP and have other key functions are fit and proper. 

This responsibility cannot be transferred to the Supervisory Authority. The requirement of “fit and proper” - and the involvement of the Supervisory Authority in assessing this - should therefore remain restricted to management board members only.

Extending this to other functions would only lead to increased bureaucratic burden and cost for IORPs and their sponsoring company/ies. This would be especially cumbersome for company IORPs (that do usually not employ own staff / use staff of the sponsoring undertaking to fulfil their duties) with their outstanding cost-effectiveness. Ultimately this is an obstacle for the sponsoring undertaking and thus a burden for the economy as a whole.


	EIOPA agrees that the fitness and propriety of persons who effectively run the IORP and have other key functions is IORPs’ own responsibility. This is reflected in paragraph 11.3.4.

Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place. As follows from paragraph 11.3.8, it remains possible to outsource key functions to experts, so it will not be an obstacle for company IORPs.

	443. 
	ALFI and ALFP
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

ALFI and ALFP generally support EIOPA’s proposition to introduce the same fit and proper requirements for IORPs as were introduced for insurance and reinsurance undertakings in article 42 (1) of the Solvency II Framework Directive. 

We fully adhere to the suggestion that the requirement for persons who effectively run the IORP be subject to the fit and proper requirements as it is already the case. The submission of persons who are responsible for other key functions to the fit and proper requirements should take into account the proportionality principle and the differences between the different types of IORPs in Europe, the nature, scale and complexity of their operations as well as their operational structures. These key functions are not necessarily carried out internally and for certain types of IORPs will be outsourced. 

ALFI and ALFP also fully agree that these requirements have to be complied with at all times and that it should be ensured that effective procedures and ongoing controls be in place to enable the supervisory authority to assess the fitness and propriety and that supervisory authorities be granted the relevant powers to take adequate measures when fit and proper requirements are not fulfilled. 

ALFI and ALFP do not foresee any negative impact as a result of the application of these principles which are in the best interest of the affiliated members of the IORPS and which participate to strong governance principles. 


	Noted.

	444. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	14.
	Fit and proper requirements already exist for IORP providers covered under other directives (in asset management in particular). New IORP governance rules should neither contradict nor duplicate the rules already covering the providers.  
	Noted.

	445. 
	Association of Pension Lawyers
	14.
	Comments on Call For Advice 14: Fit and proper:  What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

14.1
See the points made in the response to general comments at Section B above.

14.2
We do not consider that the introduction of the fit and proper person test will have a sufficiently positive effect to justify the widespread disruption and administrative burden on UK IORPS that would result from introducing the test. We welcome the suggestion that persons connected to an IORP should be fit and proper but submit that a thorough regulatory system is already in place in the UK regarding the qualifications and suitability of persons who run or who have other key functions in connection with an IORP. Our main concerns are as follows:

14.3
Introducing a fit and proper person test for trustees of UK IORPS will prejudice a sponsoring employer’s nomination and appointment of trustees. The “fit” limb of the fit and proper test, as drafted, would place a managerial burden on an employer and individual trustees to ensure that professional qualifications are attained by all incumbent and prospective trustees. The “proper” limb would also be redundant in the UK as the provisions of trust law in the UK impose onerous fiduciary duties on trustees to act in a proper manner.

14.4
There would also be additional costs for the IORP to bear to assist the trustees in attaining professional qualifications and whilst these would probably be borne by an employer, it would still represent funds being diverted from members’ benefits. At its extreme, employers may become less willing to run and maintain trust based retirement provision in the UK, which would have far-reaching and negative consequences for pension provision in the UK.

14.5
The Pensions Regulator already requires trustees to be trained and provides materials to trustees to ensure that they are competent in administering an IORP in the form of training and publishing guidance. There are further statutory obligations for trustees to delegate various functions to properly authorised persons.

14.6
There are already extensive statutory obligations for external investment managers appointed by UK IORPS to have the appropriate knowledge and experience for managing the investments of an IORP. External investment managers must be authorised by the Financial Services Authority to carry out their investments functions. As such they are already within the extensive regulatory framework of the Financial Services and Markets Act 2000 and so would more than satisfy both the “fit” and “proper” limbs of the proposed test. Similarly, legal and actuarial advisers to UK IORPS are subject to their respective industry regulators and statutory obligations.

14.7
We acknowledge that there are varying standards of regulatory provision with regards to the standards adopted by member states and that a uniform requirement could raise standards in certain member states. However, we do not feel that a “one size fits all” approach is appropriate. 

14.8
If the IORP directive is amended we would request that the UK be permitted to derogate from the amendment as the UK regulatory regime already addresses the proposed amendments. If EIOPA were not minded to grant this concession, we would request that member states are given flexibility to determine whether or not a sufficient legal and regulatory environment already exists which applies the same standards as those proposed. This would be particularly relevant for jurisdictions that can show clear precedents that individuals have, and continue to, operate in accordance with regulatory standards equivalent to the proposed amendments.
	Noted.
National authorities have to ensure that the directive is correctly implemented in their national laws. If national law already reflects the requirements included in the IORP directive, no further amendments would be required. This is, however, not up to EIOPA to assess and outside the scope of the advice. 

Persons who effectively run the IORP or have key functions can have a major impact on the activities of the IORP and consequently on the members’ interests. Therefore, such persons need to be fit to do so. 

The level of professional qualifications, knowledge and experience required, depends inter alia of the nature, scale and complexity of the activities of the IORP. Furthermore, EIOPA advises to retain the current exemption for IORPs with less than 100 members. This should avoid that the requirements will be overburdensome for IORPs.

Paragraph 2.3.2 states that the heterogeneous nature of occupational pensions among member states should be taken into account. The applicability of the principle of proportionality avoids a ´one size fits all´ approach.

	446. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?

Of course it is essential, that the staff and all responsible persons of IORPs are fit and proper. But the responsibility has to remain by the management board members and should not be extended to staff members who have key-functions. 


	Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place.

	447. 
	Belgian Association of Pension Institutions (BVPI-
	14.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?”

BVPI-ABIP emphasises that a clarification of article 42(1) of the Solvency II Framework Directive is needed.

Proper -requirement

BVPI-ABIP agrees that all persons who effectively run the IORP and who have other key functions need always and at any time to be of good repute and integrity (proper).

Fit -requirement

But where the functions and responsibility are exercised by a body who acts as a college, the body as whole needs to dispose at all times all the necessary competences and needs at all times be fit. This does however not mean that every individual member of the body has to be at all times be a specialist in all the matters the body –who acts as college- is dealing with.

BVPI-ABIP underlines as well that it is important that 1) Professional qualification, knowledge and experience may be acquired by representing the members of pension schemes, and 2) Fitness of non-executive board members or members of a supervisory board should be easier to gain than fitness of executive board members.
Nevertheless, the professional requirements to become a Board member should never be a barrier to the participation of employers or workers and/or their representatives as paritarian management has its specific advantages. Therefore BVPI-ABIP agrees with EIOPA’s statement in 10.3.17 that “the revised general governance system for IORPs should not prevent Member States from requiring or permitting IORPs to allow for the participation of members in their governance structure, if appropriate”.


	Noted.

EIOPA endorses this point of view; the required level of professional qualifications, knowledge and experience is inter alia depending on the composition and functioning of the whole group of persons who effectively run the IORP (see paragraph 12.3.6). 

Noted.

	448. 
	Bosch Pensionsfonds AG
	14.
	It is fundamentally the IORP’s own responsibility to ensure that the persons who effectively run the IORP and have other key functions are fit and proper. 
This responsibility cannot be transferred to the Supervisory Authority. 

The requirement of “fit and proper” - and the involvement of the Supervisory Authority in assessing this - should therefore remain restricted to management board members only.
Extending this to other functions would only lead to increased bureaucratic burden and cost for IORPs and its sponsoring companies. This would be especially cumbersome for company IORPs (that do usually not employ own staff / use staff of the sponsoring undertaking to fulfil their duties) with their outstanding cost-effectiveness. Ultimately this is an obstacle for the sponsoring undertaking and thus a burden for the economy as a whole.
	Noted.

Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place. As follows from paragraph 11.3.8, it remains possible to outsource key functions to experts, so it will not be an obstacle for company IORPs.

	449. 
	Bosch-Group
	14.
	It is fundamentally the IORP’s own responsibility to ensure that the persons who effectively run the IORP and have other key functions are fit and proper. 
This responsibility cannot be transferred to the Supervisory Authority. 

The requirement of “fit and proper” - and the involvement of the Supervisory Authority in assessing this - should therefore remain restricted to management board members only.
Extending this to other functions would only lead to increased bureaucratic burden and cost for IORPs and its sponsoring companies. This would be especially cumbersome for company IORPs (that do usually not employ own staff / use staff of the sponsoring undertaking to fulfil their duties) with their outstanding cost-effectiveness. Ultimately this is an obstacle for the sponsoring undertaking and thus a burden for the economy as a whole.
	Noted.

Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place. As follows from paragraph 11.3.8, it remains possible to outsource key functions to experts, so it will not be an obstacle for company IORPs.

	450. 
	BT Pension Scheme Management Ltd
	14.
	We again believe that the proposed fit and proper standard is sensible and sets out appropriate minimum standards for those taking decisions on behalf of pension schemes.
	Noted

	451. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	14.
	It is fundamentally the IORP’s own responsibility to ensure that the persons who effectively run the IORP and have other key functions are fit and proper. This responsibility lies within the IORPs and cannot be transferred to the supervisory authority. The requirement of “fit and proper” should therefore remain to management board members only. 

Extending this to other functions would only lead to increased bureaucratic burden and cost for IORPs and their sponsoring company/ies. 


	Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place. 

The level of professional qualifications, knowledge and experience required, depends inter alia of the nature, scale and complexity of the activities of the IORP. Furthermore, EIOPA advises to retain the current exemption for IORPs with less than 100 members. This should avoid that the requirements will be overburden for IORPs.

	452. 
	CEA European Insurance and reinsurance Federation
	14.
	It is in the interest of the Members and Beneficiaries that “fit and proper” requirements are imposed on IORPs. EIOPA suggests that the new IORP Directive should draw on Articles 42 and 43 of Solvency II. This would require individuals who run the IORP or have other key functions to have “professional qualifications, knowledge and experience [that] are adequate to enable sound and prudent management of the IORP or to properly perform their key function.”

The CEA welcomes the protection of Members and Beneficiaries in the best possible way, as described in Articles 42 and 43 of the Solvency II Framework Directive, to have fit and proper requirements by those really performing the function. These are critical requirements for persons running any kind of business and should be legislated in a way that explicitly reflects the specific responsibilities associated with taking care of the retirement interest of members and beneficiaries. In any case, these criteria should be in line with the same risks same rules principle. However, requirements for professional qualifications could also be applied to those running the IORP as a group in order to ensure that members can still nominate their own trustees. As such, proportionality should also be taken into account, e.g. allowing certain smaller entities to employ advisors with the necessary qualification rather than having these qualifications themselves. 

Finally, the CEA supports EIOPA’s view on procedure, i.e. making general principles in level 1 and elaborating details in the level 2 implementation. 


	Noted. 

With respect to proportionality, in paragraph 11.3.8 several methods for how to organise a key function are given, inter alia to rely on advice from outside experts. This does not detract the IORPs’ ultimate responsibility for such a function

	453. 
	Chris Barnard
	14.
	I agree with the proposed principles of the revised IORP Directive. Introducing fit and proper requirements for IORPs is overwhelmingly positive. I do not believe that this would be burdensome or costly to implement. Either persons who have key functions are fit and proper, which is good, or they are not, in which case they should be retrained or replaced.

I would suggest limiting the key functions to those included in the system of governance.
	Noted.

See paragraph 11.3.16; functions included in the system of governance are considered to be key functions

	454. 
	European Association of Paritarian Institutions of
	14.
	Persons who run the undertaking have to possess an adequate professional qualification, knowledge and experience (“fit”), and be of good repute and integrity (“proper”). AEIP agrees that a pension provider has to have sufficient knowledge, must be reliable and apt to fulfil his/her tasks. Therefore this principle could apply to pension scheme operators under the following conditions:

-
The requirements have to be linked to the nature and the content of the pension agreement and the complexity of the activities and the investments. 

-
Professional qualification, knowledge and experience may be acquired by representing the members of pension schemes.

-
Fitness of non-executive board members or members of a supervisory board should be easier to gain than fitness of executive board members.

-
The “fit” rule (knowledge and experience) should be applied at the level of the board, which should have the necessary qualification, knowledge and experience as a whole.

-
“Key functions” should be defined on L1 and should be consistent with the rest of the regulation insofar as it should be clarified that the amount of key functions and separation of duties depends on size and complexity of the IORPs business. Furthermore the qualitative requirements of key personnel should not prevent IORP to establish these kinds of position. 

-
“Internal control” is a bad example for a “key function” because it is the responsibility of every manager to install controls within the processes that he/she owns. The ultimate responsibility for the implementation and operation of an internal control system that comprises the whole pension fund lies with the board.

-
We think that the current Art. 9 of the IORP Directive is sufficient and should not be revised. 
	Noted.

It cannot be dictated how ‘fitness’ should be gained or which experience is sufficient to be fit to enable sound and prudent management (this depends on the persons involved and several ‘external’ factors as indicated in paragraph 11.3.6). 

At level 1 key functions are briefly discussed (see also paragraph 11.3.16). Further details could be provided at level 2. 

See paragraph 11.3.6.

Internal control is also a key function; it makes no difference that the ultimate responsible persons are member of the board. Examples of key function of which the ultimate responsible person often is not member of the board are ‘compliance’ or ‘internal audit’.



	455. 
	European Federation for Retirement Provision
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

EFRP would like to point out that current wording in IORP Dir. (art. 9.1 (b)) already sets out this principle.  We consider it as appropriate and do not see any need to change it.  

The requirement has been implemented in each Member State according to the legal structure(s) IORPs can take and the professional standards at national level.

While the integrity requirement should apply to each of the persons who effectively run the IORP, it could be made clear that the professional qualifications required can be carried by those persons who run the IORP taken as a college or group.  This should allow current practice to continue whereby smaller IORPs rely on external advisors having the required professional qualification.  This should also ensure that members can nominate their own trustees or other type of representatives which is a specific aspect of IORPs.

We believe that the requirement of “fit and proper” should remain restricted to the persons who effectively run the IORP. If a – likely, large – IORP has appointed specific persons to perform specific functions, they should also comply the “fit and proper” requirement. 

There is an acute need for proportionality while considering each of the single aspects of this matter in L1. The provision of fit and proper requirements in the text of the reviewed IORP Directive, without foreseeing alternative arrangements made by IORPs, may represent a disproportionate burden on small and proximate IORPs. As stated by EIOPA, “in some IORPs, full segregation of duties may be considered unreasonable and disproportionate. Therefore, IORPs in these cases may make other arrangements to ensure that conflicts of interests are avoided or effectively managed” (section 11.3.13).

Proximity is not mentioned when transposing this principle into detailed Level 2 measures, although this principle deserves serious consideration since it is relevant for governance. It goes without saying that transposing proximity into detailed L2 measures will require very detailed information on IORP management structures across Member States. Therefore, we would  recommend not to work out Level 2 regulation and rather keep the Level 1 principle to be implemented at Member State level. 

Furthermore, proximity of the IORP shall be taken into account as a criterion ensuring control by members/beneficiaries on persons managing or holding key functions in IORPs. In cases where member/beneficiaries have direct access to these persons, constant exchanges with them as well as the possibility to verify the outcome of their work on a regular basis, detailed fit and proper requirements may be scaled down accordingly. 

Since fit and proper requirements are already present in the IORP Directive we do no foresee major implementation difficulties provided there be no Level 2 harmonising regulation.  


	The European commission has indicated that further harmonization is required to facilitate cross-border activities.

Each person who effectively runs the IORP or has a key function should meet the fit and proper requirements. However, the required level of professional qualifications, knowledge and experience is inter alia depending on the composition and functioning of the whole group of persons who effectively run the IORP (see paragraph 12.3.6). Furthermore, as stated in paragraph 11.3.8, it remains possible to outsource key functions to experts. 

Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place. As follows from paragraph 11.3.8, it remains possible to outsource key functions to experts, so it will not be an obstacle for company IORPs.

The level of professional qualifications, knowledge and experience required, depends inter alia of the nature, scale and complexity of the activities of the IORP. Furthermore, EIOPA advises to retain the current exemption for IORPs with less than 100 members. This should avoid that the requirements will be overburdensome for IORPs.

In EIOPA’s view, “proximity” can be sufficiently covered by proportionality principle that applies throughout all governance requirements. Analysis on what to include in L2 is only informative and may be revisited  during drafting of L2 provisions.


	456. 
	European Metalworkers Federation (EMF)
	14.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?”

EMF does not agree with the introduction of the introduction mutis mutandis of article 42(1) of the Solvency II Framework Directive. We do agree that all persons who effectively run the IORP and who have other key functions need always and at any time to be of good repute and integrity (proper). We agree that all persons who effectively run the IORP should be qualified to do so (fit). Qualification requirements  for pension fund board members should never be a barrier for participation of workers and/or their representatives and an invitation for “financial experts” to take over the governance of pension funds. Therefor adequate trainingprogrammes for elected or appointed representatives should be in place.


	Noted.

	457. 
	Financial Reporting Council
	14.
	It is proposed that the requirements of Article 42 of Directive 2009/138/EC are introduced for IORPS but with modifications. Article 9 of Directive 2003/41/EC states that the institution is run by persons of good repute who must have appropriate professional qualifications and experience or employ advisors with appropriate qualifications and experience.

The UK Corporate Code also recognises that the composition of a Board is important for its effectiveness and includes a very similar principle to the current directive that says:

“The board and its committees should have the appropriate balance of skills, experience, independence and knowledge of the company to enable them to discharge their respective duties and responsibilities effectively.”

This principle is supported by some further principles and provisions.

The UK’s Pension Regulator has developed a Code of Practice for trustee knowledge and understanding which sets out standards of conduct and practice for pensions schemes which it regulates and a training module which is available on the internet. These resources support trustees in the governance of UK IORPs.  

IORPs have different characteristics to insurance companies and different governance approaches may be appropriate. It is not clear to us what the benefit to IORPs and their members would be from the proposed change.

We recommend that it might be more appropriate to build on the current wording, perhaps within Level 2, along the lines on the FRC’s Corporate Governance Code. We would be happy to work with EIOPA in developing this proposal.
	The wording of the UK corporate code seems to fit into the requirements as set forth in article 42 Solvency II framework directive. In light of a level playing field between insurers and IORPs and the lessons learned from the turmoil on the financial markets, EIOPA advises the current wording and to include ‘knowledge’ and the requirement that each person who effectively run the IORP or has a key function should meet these criteria. EIOPA thinks this is necessary to ensure an effective system of governance and consequently to safeguard the members´ interests. Nevertheless, EIOPA welcomes any input to increase the level of fitness of board members and key functions. 



	458. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	14.
	It is in the interest of the Members and Beneficiaries that “fit and proper” requirements are imposed on IORPs. EIOPA suggests that the new IORP Directive should draw on Articles 42 and 43 of Solvency II. This would require individuals who run the IORP or have other key functions to have “professional qualifications, knowledge and experience [that] are adequate to enable sound and prudent management of the IORP or to properly perform their key function.”

The GDV welcomes the protection of Members and Beneficiaries in the best possible way, as described in Articles 42 and 43 of the Solvency II Framework Directive, to have fit and proper requirements by those really performing the function. These are critical requirements for persons running any kind of business and should be legislated in a way that explicitly reflects the specific responsibilities associated with taking care of the retirement interest of members and beneficiaries. In any case, these criteria should be in line with the same risks same rules principle. As such, proportionality should be taken into account, e.g. allowing certain smaller entities to employ advisors with the necessary qualification rather than having these qualifications themselves. 

Finally, the GDV supports EIOPA’s view on procedure, i.e. making general principles in level 1 and elaborating details in the level 2 implementation. 


	Noted.

	459. 
	Groupe Consultatif Actuariel Européen.
	14.
	10.
We support the recommendation that the fit and proper requirements be applied to the management board and key function holders, many of whom will in practice be outsourced functions and may be required to meet fit and proper criteria in order to offer the service.

11.
In our view, the decision as to whether a member of the management board meets the criteria should not be left to the IORP (i.e. the management board) but should be the subject of pre-approval by the supervisory authority (even where “registration” of the IORP is required rather than “authorisation”).

We also support the proposal that supervisors have power to investigate whether individuals in management/key functions are “fit and proper” at all times, and to take action if they find that this is not the case.


	Noted.

Given the heterogeneous sector it is not desirable to have pre-approval at all times.

	460. 
	Ius Laboris.
	14.
	Ius Laboris agrees with the introduction of ‘fit and proper’ requirements, both for the persons who run the IORP and for the persons who perform a key function within the IORP.  However, Ius Laboris is of the opinion that article 42 of the Solvency II Framework Directive cannot be directly applied to IORPs. Ius Laboris would like to stress that if the IORP is run by a body which acts jointly, the fit and proper test should be applied to the body as a whole and not to each individual member. Ius Laboris agrees that the fit and proper requirements should apply at all times, and it agrees with the proposed procedures and ongoing controls to be set up by the supervisory authority as well as with the competences to be given to the supervisory authority in that respect. It must be added that the procedure and the control of the fit and proper requirements lies with the supervisory authority of the Home Member State. However, it is clear that the general responsibility of the IORP to ensure that the persons who effectively run the IORP and have other key functions in relation to it, should not be transferred to the supervisory authority.

Some guidance should be given as to what is to be understood by “key function” (eg. whether this includes the compliance function or not) in order to have a uniform application throughout Europe.  Moreover, given the important differences between IORPs in Europe, proportionality in the fit and proper requirements should be expressly provided for in the revised Directive.  Finally, it is important that there would be a mutual recognition between Member States of their proofs of good repute. More specifically, Ius Laboris agrees that it would be helpful to establish what constitutes sufficient evidence for a Member State to assess the good repute of nationals from another Member State, as well as the proof of evidence that would be accepted by another Member State, as this will help facilitate the cross-border activities of IORPs.

Positive impacts : the better an IORP is run, the better the interests of members and beneficiaries are protected. 

Negative impacts : the requirements should not be too strict for small or less complex IORPs. Therefore, it is important to provide for the proportionality principle in the fit and proper test (see above).  Moreover, the fit and proper test should not be used to prevent persons from one Member State from performing functions or managing an IORP established in another Member State.  Therefore, mutual recognition of proofs of good repute is necessary.  
	Noted.

As to individual requirements or requirements for the board as a whole, EIOPA notes that the required level of professional qualifications, knowledge and experience is inter alia depending on the composition and functioning of the whole group of persons who effectively run the IORP (see paragraph 12.3.6). 

At level 1 key functions are briefly discussed (see also paragraph 11.3.16). Further details could be provided at level 2. 

Noted.



	461. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	14.
	CfA 14 Fit and proper 

14. What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

The answer to question 13 also applies to this question.
	Noted.

	462. 
	Mercer Limited
	14.
	Similarly to our answer to question 13, it seems reasonable to require those with control over the way an IORP is managed or administered to meet ‘fit and proper’ criteria, regardless of whether the benefits provided are defined benefit or defined contribution. Whilst agreeing that some level of knowledge and understanding is essential, we are less concerned that they have necessary qualifications. Often, having a range of diverse skills and backgrounds on a governing body, rather than a narrow group of ‘experts’, creates an environment that is more likely to challenge the status quo, so we consider the existing provision in Article 9, which permits those running the scheme to rely on advisers, to be adequate. Where an IORP’s management relies on advisers to support it to make key decisions, it seems appropriate that the ‘fit and proper’ test should apply to those advisers, and the senior management in those advisers’ firms, as well as the requirement for appropriate qualifications and experience.


	Lessons learned from turmoil on financial markets that the fitness criteria should be on a higher level. Nevertheless, EIOPA is of the opinion that the current wording and the explanation in paragraph 11.2.6 provides enough flexibility to (even requires) a range of diverse skills and backgrounds on the board. 

The IORP remains ultimately responsible and should therefore be satisfied that the advisers meet the required criteria.



	463. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	14.
	FIT AND PROPER

What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

The NAPF disagrees with EIOPA’s draft recommendation that the ‘fit and proper’ definition in Article 42 of Solvency II should be copied across into the IORP Directive.

Article 42’s requirement for ‘professional qualifications’ fails to take account of the approach to governance in the UK, where lay trustees play a major – and very effective – role in ensuring that members’ interests are well protected. The UK’s Pensions Act 2004 requires trustees to have knowledge and understanding of the law relating to pensions and trusts and the principles of funding and investment. They are also expected to be familiar with the scheme’s deed, rules and other documents.

Article 42 would also fail to recognise the effective contribution to good pension scheme governance made by the Myners Principles for Occupational Pension Schemes, first published in the UK in 2001, which set a widely respected benchmark for good governance. The first principle, on ‘Effective decision-making’, is as follows:

‘Decisions should be taken only by persons or organisations with the skills, information and resources necessary to take them effectively. Where trustees elect to take investment decisions, they must have sufficient expertise and appropriate training to be able to evaluate critically any advice they take.

‘Trustees should ensure that they have sufficient in-house staff to support them in their investment responsibilities. Trustees should also be paid, unless there are specific reasons to the contrary.

‘It is good practice for trustee boards to have an investment sub-committee to provide the appropriate focus.

‘Trustees should assess whether they have the right set of skills, both individually and collectively, and the right structures and processes to carry out their role effectively. They should draw up a forward-looking business plan.

‘We recognise that it is important to ensure all trustees have the necessary skills and knowledge, and this is why the NAPF runs training courses for trustees and strongly supports the Pensions Regulator’s requirements on Trustee Knowledge and Understanding (TKU).’

 
	Lessons learned from the turmoil on the financial markets. Persons, who can have a major impact on IORPs’ activities and consequently the members’ interests, should meet the mentioned fit and proper requirements. EIOPA considers this is necessary in order to ensure that an effective governance system is in place. 

The different situations in Member States has been taken into account through the fact that the level of professional qualifications, knowledge and experience required, depends of the nature, scale and complexity of the activities of the IORP as well as the responsibilities that go with the particular key/management function of the person and, in the case of persons who effectively run the IORP, the composition and functioning of the whole group of persons who effectively run the IORP (see paragraph 12.2.6). Furthermore, EIOPA advises to retain the current exemption for IORPs with less than 100 members. This should avoid that the requirements will be overburdensome for IORPs. 

Besides, national authorities have to ensure that the directive is correctly implemented in their national laws. If national law already reflects the requirements included in the IORP directive, no further amendments would be required. This is, however, outside the scope of the advice. 



	464. 
	Pensioenfederatie
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

Article 9 of the IORP Directive states that the institution has to be managed by persons of good reputation, who have enough professional qualifications and experience or dispose over advisors with adequate professional qualifications and experience. These requirements should be linked to the nature of the pension agreement and complexity of the activities of the pension fund. It should also take into account whether an institution is self administered or not. The knowledge within the pension fund has to be dependent on the complexity of the scheme and of the investments.

Managers and other decision making persons are being checked amongst others for their trustworthiness at the beginning of their new job and in case it is deemed necessary. The pension fund has its own responsibility at the moment when something changes with regard to the antecedents of a person which has an influence on his/her trustworthiness.  The supervisor has to be informed without any delay about this. 

We agree that supervisory authorities shall have the powers to take measures when fit and/or proper requirements are not fulfilled.  Within the current IORP directive, the supervisor has already the competence of imposing penalties or fines. Penalties or fines are powerful instruments which can be imposed by supervisors.  One has to keep in mind that in a pension fund, add-ons have to be paid by participants, beneficiaries or employers. Therefore we think such measures should only be used as a measure of last resort.

Conclusion:


The requirements for a Board of an IORP should be in line with the characteristics of the institution. 


In general, requirements for a self-administrating institution will differ from a not self-administrating institution that has outsourced its activities, most notably the level of detailed knowledge and experience on financial matters versus the extent of being able to execute countervailing power. 


It is important to notice that an insurer would, generally speaking, rather provide the pension agreement “in house” whereas an IORP may outsource its activities;


Therefore, we are  of the opinion that article 9 of the current IORP Directive is sufficient and this article does not have to be changed in the revised IORP Directive. 


Penalties or fines are powerful instruments which can be imposed by supervisors.  One has to keep in mind that in a pension fund, add-ons have to be paid by participants, beneficiaries or employers. Therefore we think it should only be used as a measure of last resort.


	Necessary in order to ensure that an effective governance system is in place. 

The different characteristics of IORPs and differences between IORPs and insurers can be taken into account through the fact that the level of professional qualifications, knowledge and experience required, depends of the nature, scale and complexity of the activities of the IORP. 

Noted.

	465. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?

We adhere to the conclusions and argumentation of the Dutch Pensioenfederatie:


The requirements for a Board of an IORP should be in line with the characteristics of the institution. 


In general, requirements for a self-administrating institution will differ from a not self-administrating institution that has outsourced its activities, most notably the level of detailed knowledge and experience on financial matters versus the extent of being able to execute countervailing power. 


It is important to notice that an insurer would, generally speaking, rather provide the pension agreement “in house” whereas an IORP may outsource its activities.


Therefore, we are of the opinion that article 9 of the current IORP Directive is sufficient and this article does not have to be changed in the revised IORP Directive.


Penalties or fines are powerful instruments which can be imposed by supervisors.  One has to keep in mind that in a pension fund, add-ons have to be paid by participants, beneficiaries or employers. Therefore, we think it should only be used as a measure of last resort.


	Noted/see above

	466. 
	Sacker & Partners LLP
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?

We note that the proposals are based on existing financial services legislation.  In our view, the application of similar rules to persons involved in running occupational pension schemes are likely to be unduly onerous.

In the UK there is currently strong support for member involvement in pension scheme management.  For schemes set up under trust, there is a requirement for one third of the trustee board to be made up of member representatives (subject to limited exceptions).  In our experience, schemes often find it difficult to encourage members to come forward for this role.  This is due, in no small part, to the substantial legislative and regulatory burdens which already apply to the role.  

The imposition of more onerous requirements, thereby increasing complexity and cost, is likely to result in even fewer members taking on the role of pension scheme trustee, thereby pushing pension scheme management further towards professional independent trustees.  For schemes, this would mean losing valuable history and knowledge of the scheme, a perspective that professional trustees are unlikely to be able to emulate to the same degree.  It should also be noted that, at the current time, there is still relatively limited take-up for the UK Pension Regulator’s panel of approved independent trustees.  

It appears that the intention behind EIOPA’s proposal is to create a level playing field between pension and insurance vehicles.  But this fails to take account of the fundamentally different nature of these entities - in this regard we refer to our response to Question 13 above.  While we agree that members need protection, in the UK there are already comprehensive systems in place (through legislation and regulation) which ensure adequate governance for IORPs.

By way of example, there is a legal requirement (under the Pensions Act 2004) for trustees of an occupational pension scheme to have appropriate knowledge and understanding of the law relating to pensions and trusts, the principles relating to the funding of occupational pension schemes (for DB schemes) and the investment of the assets of such schemes.  In addition, where the UK Pensions Regulator becomes aware of circumstances which could cause it to have concerns as to whether a trustee was a ‘fit and proper person’ to be a trustee of a pension scheme, it can consider the matter and decide whether or not to issue an order prohibiting that individual from acting as a trustee.  The Pensions Regulator also has power to issue improvement notices.
	Persons who effectively run the IORP or have key functions can have a major impact on the activities of the IORP and consequently on the members’ interests. Therefore, such persons need to be fit to do so. 

The level of professional qualifications, knowledge and experience required, depends inter alia of the nature, scale and complexity of the activities of the IORP. Furthermore, EIOPA advises to retain the current exemption for IORPs with less than 100 members. This should avoid that the requirements will be overburdensome for IORPs.

National authorities have to ensure that the 

	467. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements?

Of course it is essential, that the staff and all responsible persons of IORPs are fit and proper. But the responsibility has to remain by the management board members and should not be extended to staff members who have key-functions. 
	Lessons learned from the turmoil on the financial markets. Key functions can have a major impact on IORPs’ activities and consequently the members’ interests. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place.

	468. 
	The Association of British Insurers
	14.
	We believe the proposed principles are disproportionate.

The current IORP-text states that the IORP must be run by people who have appropriate professional qualifications and experience or employ advisers with appropriate professional qualifications and experience. This is appropriate, especially where there are member-nominated trustees, as in the UK, who are advised by professional advisers.

However, the draft advice would require that trustees have “professional qualifications” “adequate to enable sound and prudent management of the IORP or to properly perform their key function.” We disagree with this change and believe the IORP-Directive should stay unchanged so as not to impose a disproportionate burden on schemes. Alternatively, the “fit” requirements could be applied to those running an IORP as a group, which would not require all individually to meet this test.


	Lessons learned from the turmoil on the financial markets. 

The level of professional qualifications, knowledge and experience required, depends inter alia of the nature, scale and complexity of the activities of the IORP. Furthermore, EIOPA advises to retain the current exemption for IORPs with less than 100 members. This should avoid that the requirements will be overburden for IORPs.

The required level of professional qualifications, knowledge and experience of a person is inter alia depending on the composition and functioning of the whole group of persons who effectively run the IORP (see paragraph 12.3.6).

	469. 
	The Association of Finnish Pension Foundations
	14.
	Current wording of art. 9.1 sets out principles of fit and proper. Dir. 2003/41/EC allows appointing scheme members to board of directors which is required according to Finnish law and using highly skilled service providers. Personal fit and proper requirements would made impossible to appoint ordinary scheme members to the board of directors and as many pension funds operate with small number of scheme members this would considerably weaken the possibilities for pension fund to meet the requirements of the law. We dot not support same wording of fit and proper requirements for insurance undertakings and pension funds as they operate under different legislation and differ considerably by size, form of activity and objectives (insurance undertaking primaly goal is to make profit).

Proportionality needs to be applied on every aspect.
	Lessons learnt from the turmoil on the financial markets. It is important that persons, who are responsible for the pensions of many members / can have a major impact on IORPs’ activities and consequently the members’ interests, are fit to do so. Therefore, EIOPA considers fit and proper requirements appropriate and necessary in order to ensure that an effective governance system is in place. 

The fact that scheme members are appointed as board members does not detract from the importance thereof. IORPs may increase the level of fitness/expertise by means of courses. Moreover, as stated in the response, the fitness is assessed at the level of the board. Finally, proportionality principle applies also to fit and proper requirements.

	470. 
	The Association of the Luxembourg Fund Industry (A
	14.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

ALFI and ALFP generally support EIOPA’s proposition to introduce the same fit and proper requirements for IORPs as were introduced for insurance and reinsurance undertakings in article 42 (1) of the Solvency II Framework Directive. 

We fully adhere to the suggestion that the requirement for persons who effectively run the IORP be subject to the fit and proper requirements as it is already the case. The submission of persons who are responsible for other key functions to the fit and proper requirements should take into account the proportionality principle and the differences between the different types of IORPs in Europe, the nature, scale and complexity of their operations as well as their operational structures. These key functions are not necessarily carried out internally and for certain types of IORPs will be outsourced. 

ALFI and ALFP also fully agree that these requirements have to be complied with at all times and that it should be ensured that effective procedures and ongoing controls be in place to enable the supervisory authority to assess the fitness and propriety and that supervisory authorities be granted the relevant powers to take adequate measures when fit and proper requirements are not fulfilled. 

ALFI and ALFP do not foresee any negative impact as a result of the application of these principles which are in the best interest of the affiliated members of the IORPS and which participate to strong governance principles. 


	Noted.

	471. 
	Towers Watson
	14.
	FIT AND PROPER

What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of proposed fit and proper requirements? 

We support the principle that the management of IORPs should be undertaken by fit and proper persons – it would be perverse to argue against this.  However, please refer also to our response to question 13. A similar principle applies here, although we expect that, within the UK (and other mature pensions markets), less change would flow from the fit and proper requirements and hence there should be lower additional costs for consumers. 

Again, as with all Governance matters being considered by EIOPA and the Commission, proportionality is key. EIOPA has identified that there are in excess of 140,000 IORPs in the EU, compared with around 7,000 insurers. This should illustrate to decision makers that whilst some of the principles of Solvency II for insurers might be appropriate, some significant change in application to pension funds is essential.


	Noted.

	472. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	15.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?

The aba is opposed to a separate compliance function as compliance is but one risk category within an overriding function of risk management. The assessment of compliance risk should be able to be performed within the internal (or external/outsourced) risk management function who reports to the Managing Board.

The aba rejects the idea that the regulation should make it possible for the compliance function, should it exist, to also inform the supervisory authority “on its own initiative” (section 12.3.11). We believe that as a general principle staff of an IORP are responsible to the managing board of the IORP and that the managing board of the IORP is responsible to the supervisory authority. 


	A regular assessment of compliance is part of an effective internal control system.

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 



	473. 
	ALFI and ALFP
	15.
	13.
What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

ALFI and ALFP generally support EIOPA’s proposition to introduce the same internal controls systems and compliance function requirements for IORPs as introduced for insurance and reinsurance undertakings in article 46 of the Solvency II Framework Directive. 

We fully adhere to the suggestion that the requirements for internal control systems and compliance function should take into account the proportionality principle and the differences between the different types of IORPs in Europe, the nature, scale and complexity of their operations as well as their operational structures. 

In case of important activities outsourced, the IORP should be required to perform due diligence in order to determine whether the third party has a well-adapted and effective internal control system in place.

In regards to the point 12.3.7 we do not necessarily share the EIOPA view that there is no major difference in the internal control system between IORPs that manage DC schemes and those that manage DB schemes. We support the view that the internal control system should take into account the specific risks that are attached to DB and DC schemes.

The compliance function may be assigned to a member of the Board of Directors. For certain types of IORPs it is important to leave the possibility for IORPs to outsource the compliance function. 

On the grounds of proportionality, the IORPs should be allowed to implement alternative measures meeting the general objectives of a compliance function, an example of alternative measure could be that the compliance function is carried out by the management of the IORP, which for instance discuss the subject at least one a year with a reference in the minutes of the meeting. The supervisory authorities should have the possibility to review the proposed alternative measures.

ALFI and ALFP  fully share the view that in any case the principle of proportionality should fully apply to the compliance function to prevent overly burdensome and additional costs that would undermine the supply of occupational pensions.


	Noted
noted

noted (cf. 12.3.4)

Section 12.3.7. is adapted to clarify that in EIOPA's opinion, there is no major difference between the two types of schemes (DB and DC) regarding the obligation to implement an internal control system. 

EIOPA agrees that it is inevitable that the implementation of that system will be different for DC and DB schemes and that the specific risks of both types of schemes should be taken into account.

noted

noted



	474. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	15.
	IORP providers already have advanced compliance controls in place which should be taken into account. New rules, in their IORP function, should not duplicate existing compliance controls.
	EIOPA agrees with this comment. Section 12.3.4. already states that if an IORP outsources one or more functions or activities to a service provider, the IORP should determine whether the service provider has a well-adapted and effective internal control system in place. If the service provider already has advanced compliance controls in place, then the compliance function of the IORP can rely on these compliance controls. In that case, the compliance function should not duplicate the work.

However, if this is not the case, the compliance function of the IORP should monitor the activities of the service provider and urge him to take the appropriate measures in order to comply with the principle of internal control.

	475. 
	Association of Pension Lawyers
	15.
	Comments on Call For Advice 17: Internal control system:  What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

15.1
See the points made in the response to general comments at Section B above.

15.2
In relation to internal controls (as with other areas of the IORP Directive) we strongly recommend against creating additional regulatory burdens on IORPs.  We agree entirely with the statement made in your consultation document (paragraph 12.3.14) that “big differences ... exist between IORPs as regards form, size, pension schemes, risk level and complexity of activities” across the EU and so any requirements included in the IORP Directive must recognise that diversity and allow each member state to apply more specific requirements (where appropriate) which recognise the manner in which IORPs operate within that member state.

15.3
We see no significant difficulty with the IORP Directive continuing to include the current general principle for IORPs to be required to have sound administrative and accounting procedures and adequate internal control mechanisms in place. In addition, we see no significant difficulty with the addition of a new compliance function, provided however that all of the points made in your consultation document are accepted in full by the European Commission (paragraphs 12.3.8 to 12.3.17).  Critical to this is the proposal put forward by EIOPA (paragraph 12.3.15) that each IORP should be responsible for defining a consistent and adequate solution with regard to carrying out the compliance function which should be proportionate to the IORP in question.

15.4
Without full recognition of the diversity between IORPs within the EU, a compliance function could easily become a significant regulatory burden which achieves nothing other than the complete abandonment of occupational pension provision within the United Kingdom.

15.5
In summary, therefore, we support fully the draft EIOPA advice as set out in paragraph 12.4 of the consultation document.
	Noted
Noted
Noted
Noted

	476. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	15.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?

The implementation of a compliance function should depend on the nature and complexity of the IORP (principle of proportionality). Nothwithstanding we refuse the proposal to enable the person in compliance function to report “on its own initiative” to the supervisory authority. This proposal would lead to confusion regarding the responsibilities within the IORPs and to distrust. The chain of responsibility should remain from the staff to the management board and from the management board to the authority. 


	EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function

	477. 
	Belgian Association of Pension Institutions (BVPI-
	15.
	“What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?”

BVPI-ABIP agrees with the analysis and advice made by EIOPA.

A regular assessment of compliance is part of an effective internal control system.  It also stresses the need to provide for flexibility in the way the compliance function is carried out (by a compliance officer, by a member of a body of the IORP, by an external service provider, by a regular review of the compliance etc..). 

If the IORP fills in the compliance function by appointing a compliance officer, the latter should not be required to inform the supervisory authority on its own initiative of possible compliance issues.  It should be the responsibility of the compliance officer to inform the IORP of those issues and to assist the IORP in resolving those issues.  The compliance function should not be considered as a sort of whistle blowing function towards the supervisory authority.  This may jeopardize the relationship between the IORP and the compliance officer which should by all means be based on mutual confidence.  This should not prevent the supervisory authority to ask for information regarding the compliance directly from the responsible body of the IORP.

Positive impacts : the better an IORP is run, the better are the interests of members and beneficiaries protected. 

Negative impacts : the requirement of a separate compliance function may be too burdensome for small IORPs or IORPs with little complexity.  Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the compliance function. 


	noted

noted

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 

noted

EIOPA agrees with this comment.

Therefore, EIOPA's advice provides for small IORPs or IORPs with little complexity the possibility of implementing alternative measures meeting the general objectives of a compliance function

(cf. 12.3.16.c)



	478. 
	Bosch Pensionsfonds AG
	15.
	We are opposed to the introduction of a separate compliance function. Compliance is part of the risk management / internal control system of an IORP and should therefore be able to be covered as part of the risk management function. 

We strongly reject the idea that a compliance officer should have the possibility to inform the supervisory authorities “on its own initiative”. As a general principle, staff of an IORP is responsible to the managing board who in turn are responsible to the supervisory authority.


See also 9. for comments about the need to limit the volume of supervisory regulation.
	A regular assessment of compliance is part of an effective internal control system.

It does not have to be a separate function –EIOPA's advice provides the possibility of IORPs of less complex nature, smaller scale and lower complexity to implement alternative measures, for example to discharge this function by allocating the responsibility to a board member or to the board of directors.

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 



	479. 
	Bosch-Group
	15.
	We are opposed to the introduction of a separate compliance function. Compliance is part of the risk management / internal control system of an IORP and should therefore be able to be covered as part of the risk management function. 

We strongly reject the idea that a compliance officer should have the possibility to inform the supervisory authorities “on its own initiative”. As a general principle, staff of an IORP is responsible to the managing board who in turn are responsible to the supervisory authority.


See also 9. for comments about the need to limit the volume of supervisory regulation.
	A regular assessment of compliance is part of an effective internal control system.

It does not have to be a separate function –EIOPA's advice provides the possibility of IORPs of less complex nature, smaller scale and lower complexity to implement alternative measures, for example to discharge this function by allocating the responsibility to a board member or to the board of directors.

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function

	480. 
	BT Pension Scheme Management Ltd
	15.
	We welcome a requirement that pension schemes have some internal control system, but we would welcome a proportionality clause being included in this respect: any internal control system needs to be proportionate to the nature, scale and complexity of the IORP.
	This remark has been taken into account

(cf. 12.3.2)



	481. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	15.
	The implementation of a compliance function should depend on the nature and complexity of the IORP (principle of proportionality). BAVC refuses the proposal to enable a compliance officer  to report “on its own initiative” to the supervisory authority. We believe that as a general principle staff of an IORP is responsible to the managing board and the managing board of the IORP is responsible to the supervisory authority. 


	EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function

	482. 
	CEA European Insurance and reinsurance Federation
	15.
	EIOPA’s advice on internal control systems would introduce the requirement for a compliance function for IORPs, but on proportionality grounds this would allow outsourcing or the introduction of alternative measures for carrying out the function, both of which must meet its general objectives.

The CEA generally concurs with EIOPA’s views on the internal control system. It is important that IORPs should have an effective internal control system and a regular assessment of compliance is part of this. 

Nevertheless there are some critical comments: 

Under point 12.3.11 EIOPA proposes that the supervisory authority should at all times have the power to require reports from the compliance function of the IORP. This recommendation conflicts with the allocation of rights and duties in the field of corporate law. The addressee of the compliance obligations is the board of management, which involves the compliance officer having to fulfill these obligations in the interest of the company. Therefore, the compliance officer is subject to information and reporting requirements only vis-à-vis “his principal”, i.e. the board of management. Therefore the second sentence under point 12.3.11 should be deleted. Similarly, paragraph 12.3.12 suggests that the compliance function should include compliance with “all legislation relative to the operations of the IORP, e.g. Social & Labour law”. The CEA disagrees with this sentiment. In line with Solvency II principles, the compliance function should be concentrated first and foremost on supervisory provisions. Besides that it should be clear that it depends on the undertakings’ own risk assessment which fields of law the compliance function covers.

Furthermore, in paragraph 12.3.5 a reference is made to concrete wording that would better suit the specificities of IORPs. Unfortunately, this is not done.

Finally the CEA would favor a concrete reference to Art 46 of the Solvency II Framework Directive in EIOPA’s advice. 


	noted

noted

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 

Based on this comment, EIOPA nuanced this sentence of section 12.3.12 by replacing "all legislation relative to the operations of the IORP" with "all legislation with an impact on the operations of the IORP". 

The primary objective of IORPs is to serve as a secure source of funds for retirement benefits. Therefore, the IORP has to take into account all the legislation concerning occupational pensions, since this legislation can influence the functioning of the IORP, the operations and the benefits of the members. 

Based on this comment, section 12.3.5 was adapted.

Section 12.4 of the advice summarises the points of interest that should be taken into account while writing the article on internal control in the new revised IORP Directive.

In the institutional framework of the EU, the legislative initiative belongs to the exclusive competence of the European Commission.

Based on this comment, section 12.4.1 is adapted



	483. 
	Chris Barnard
	15.
	I agree with the proposed principles of the revised IORP Directive. I would go further and recommend that IORPs should be required to have a chief compliance officer (subject to proportionality).

The specific duties of the compliance function should include, but not be limited to:

-
reviewing and reporting to the board on the IORP’s compliance with relevant regulations, rules and principles

-
establishing procedures for the remediation of noncompliance issues

-
identifying and reporting to the board any conflicts of interest that may arise

-
establishing procedures for the resolution of such conflicts of interest

It is important that job descriptions, rules, structures and procedures act to secure and maintain the compliance function’s independence. For example the compliance function should have a single compliance role and no other competing role or responsibility that could create conflicts of interest or threaten its independence. Furthermore the remuneration of the compliance function should be specifically designed in such a way that avoids potential conflicts of interest with its compliance role.

Para 12.3.4 specifically refers to responsibility (see also paras 14.3.1, 15.2.3, 15.3.2 etc). It is a general principle that no matter how much decision-making or functionality is outsourced, overall responsibility remains firmly with the IORP. (Therefore I agree with para 15.3.2 that this principle should be explicitly prescribed in the revised IORP Directive.)
	EIOPA's advice has been written from the perspective of a compliance function, not a compliance officer.

The term ‘chief compliance officer’ implies a structure that would be far too overelaborate for most IORPs.

The role of the compliance officer is stated in article 46, 2 of the Solvency II Framework Directive. 

According to section 12.4.5. of the EIOPA  advice, the ways of carrying out the compliance function may be elaborated in level 2 implementing measures.

Noted

	484. 
	European Association of Paritarian Institutions of
	15.
	Internal Control Requirements could be applied to pension schemes for material risks, respecting the proportionality principle and with an appropriate period of transition. European rules should not overload the internal control function in a way that it is difficult to be organized.

AEIP agrees with the analysis and advice made by EIOPA.

A regular assessment of compliance is part of an effective internal control system.  It also stresses the need to provide for flexibility in the way the compliance function is carried out (by a compliance officer, by a member of a body of the IORP, by an external service provider, by a regular review of the compliance etc..). 

If the IORP fills in the compliance function by appointing a compliance officer, the latter should not be required to inform the supervisory authority on its own initiative of possible compliance issues. It should be the responsibility of the compliance officer to inform the IORP of those issues and to assist the IORP in resolving those issues. The compliance function should not be considered as a sort of whistle blowing function towards the supervisory authority. This may jeopardize the relationship between the IORP and the compliance officer which should by all means be based on mutual confidence. This should not prevent the supervisory authority to ask for information regarding the compliance directly from the responsible body of the IORP.

Positive impacts: the better an IORP is run, the better the interests of members and beneficiaries are protected. 

Negative impacts: the requirement of a separate compliance function may be too burdensome for small IORPs or IORPs with little complexity. Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the compliance function. 
	noted

noted

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 

noted

EIOPA agrees with this comment.

Therefore, the EIOPA's advice provides for small IORPs or IORPs with little complexity the possibility to implement alternative measures meeting the general objectives of a compliance function

(cf. 12.3.16.c)

	485. 
	European Federation for Retirement Provision
	15.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

The proposed requirement to introduce a compliance function would be a new requirement for IORPs. EFRP is opposed to introduce a compliance function as a separate function because it would severely impact the cost-effectiveness of an IORP, even if EIOPA explains (see. 12.3.16, c) that under the proportionality rule, IORPs should be allowed to implement alternative measures.  

Furthermore, in many IORPs scheme members are represented in the governance structure of the IORPs which is a compliance check by itself. Scheme members and their representatives will press on the IORP’s management to ensure that the IORP is compliant with the laws, regulations and administrative provisions as well as with the relevant social and labour law.  

Internal control system 

The IORP Directive already contains the general requirement for IORPs to have an internal control system (article 14(1)). 

As pointed out (section 12.3.7) correctly by EIOPA: 


the implementation of an internal control system for an IORP managing a DB scheme would be different from an IORP managing a DC scheme, and


the internal control system should be appropriate to the situation of the IORP.

Therefore, EFRP would recommend keeping the principle in Level 1 without seeking further detailed implementation of Level 2 since harmonization is not possible at this point in time. 

Compliance function

As stated above, EFRP is opposed to the idea to introduce a separate compliance function in the revised IORP Directive. 

If EIOPA were to pursue with its intention to recommend the inclusion of a separate compliance function in the revised IORP Directive, EFRP is of the opinion that the compliance function is best carried out according to the proposed option c (see 12.3.16) where the compliance function could be carried out by the administrative, management or supervisory body of the IORP which would discuss the issue once a year. The discussion would then be noted in the minutes of that IORP body.   

Both option a (to assign the compliance function to a person) and option b (to assign the compliance function to a third party) would significantly increase the costs of the IORP.  

EFRP has also concerns about the EIOPA’s (section 12.3.11) idea that a compliance officer should have the possibility to inform the supervisory authorities “on its own initiative”. We believe that as a general principle, staff of an IORP (where there are any staff) are responsible to the managing board of the IORP and that the managing board of the IORP is responsible to the supervisory authority. 


	It does not have to be a separate function –EIOPA's advice provides the possibility of IORPs of less complex nature, smaller scale and lower complexity to implement alternative measures, for example discharge this function by allocating the responsibility to a board member or to the board of directors.

EIOPA applauds this, but this is not the case in all IORPs.

Where IORPs scheme members are represented in the governance structure, this risk mitigation could be taken into account when developing the internal controls framework.

noted

Based on this comment, EIOPA nuanced section 12.3.6, the last sentence of section 12.3.7 and section 12.4.5

It does not have to be a separate function. EIOPA's advice provides the possibility of IORPs of less complex nature, smaller scale and lower complexity to implement alternative measures, for example to discharge this function by allocating the responsibility to a board member or to the board of directors.

As section 12.3.15 states, it is the IORP that is responsible for defining a consistent and adequate solution in regard to carrying out the compliance function. The IORP has different options, set out in section 12.3.16. 

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function



	486. 
	European Metalworkers Federation (EMF)
	15.
	“What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?”

No comment
	noted

	487. 
	Financial Reporting Council
	15.
	It is proposed that the requirements of Article 46 of Directive 2009/138/EC are introduced for IORPs but with modifications. Article 14(1) of Directive 2003/41/EC states that the competent authorities shall require every institution located in their territories to have sound administrative procedures and adequate control mechanisms. 

IORPs have different characteristics to insurance companies and different governance approaches might be appropriate. It is not clear to us what the benefit to IORPs and their members would be from the proposed change.

The UK’s Pension Regulator has developed a Code of Practice for Internal Controls which sets out standards of conduct and practice for pensions schemes which it regulates. It does not prescribe the format of those controls recognising that governing bodies will develop a process that suits their own needs and requirements. To demonstrate accountability, it encourages IORPs to make a positive compliance statement, within for example the trustees’ annual report, confirming that they have considered the key risks affecting their scheme together with the effectiveness of controls implemented to mitigate these risks.

The FRC has developed and maintains guidance for directors on internal control, the Turnbull guidance. In a survey, conducted when the guidance was last reviewed in 2004, most respondents indicated that substantial improvements in internal control had been achieved without the need for detailed prescription as to how to implement the guidance. The FRC would be happy to explain the Turnbull guidance to EIOPA and work with you to develop a similar Code appropriate for IORPs.

If the proposed changes are introduced, we consider that it is essential that the principle of proportionality applies, particularly to the introduction of the compliance function. Otherwise there is a risk that the extra regulation will result in unnecessary extra costs for smaller IORPs.
	noted

noted

noted

	488. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	15.
	The GDV generally concurs with EIOPA’s views on the internal control system. It is important that IORPs should have an effective internal control system and a regular assessment of compliance is part of this. 

Nevertheless there are some critical comments: 

Under point 12.3.11 (see second sentence) EIOPA proposes that the supervisory authority should at all times have the power to require reports from the compliance function of the IORP. This recommendation conflicts with the allocation of rights and duties in the field of corporate law. The addressee of the compliance obligations is the board of management, which involves the compliance officer as “its agent” having to fulfil these obligations in the interest of the company. Therefore, the compliance officer is subject to information and reporting requirements only vis-à-vis “his principal”, i.e. the board of management. Therefore the second sentence under point 12.3.11 should be deleted.Similarly, paragraph 12.3.12 suggests that the compliance function should include compliance with “all legislation relative to the operations of the IORP, e.g. Social & Labour law”. The GDV disagrees with this sentiment. In line with Solvency II principles, the compliance function should be concentrated first and foremost on supervisory provisions. Not only is such a broad all-embracing competence of Compliance impossible to implement, but also it is not in line with the supervisory aims of the Directive. At least EIOPA should clarify that it depends on the undertakings own risk assessment which fields of law the compliance function should cover primarily.   

Furthermore, in paragraph 12.3.5 a reference is made to concrete wording that would better suit the specificities of IORPs. Unfortunately, this is not done.

Finally the GDV would favor a concrete reference to Art 46 of the Solvency II Framework Directive in EIOPA’s advice. 


	noted

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 

EIOPA nuanced this sentence of section 12.3.12 by replacing "all legislation relative to the operations of the IORP" with "all legislation with an impact on the operations of the IORP". The primary objective of IORPs is to serve as a secure source of funds for retirement benefits. Therefore, the IORP has to take into account all the legislation concerning occupational pensions, since this legislation can influence the functioning of the IORP, the operations and the benefits of the members. 

Based on this comment, section 12.3.5 was adapted.

Section 13.4 of the advice summarizes the points of interest that should be taken into account while writing the article on internal control in the new revised IORP Directive.

In the institutional framework of the EU, the legislative initiative belongs to the exclusive competence of the European Commission.

Based on this comment, section 12.4.1 is adapted

	489. 
	Groupe Consultatif Actuariel Européen.
	15.
	12.
We would emphasise that there are three key aspects identified in the draft response where it may be necessary to depart from the way in which Solvency II is applied to insurance undertakings:

1.
The heterogeneity of IORPS (and other arrangements not currently covered under the Directive) across Europe, so that a one-size-fits all solution may not be possible 

2.
The vital importance of proportionality given the small size of many IORPS.  Under the current Directive, Member States are permitted to excuse “small” IORPS (less than 100 members) from some of the supervisory/reporting requirements, but this approach may not be appropriate in any new regime, given the focus on risk management i.e. a “small” IORP satisfies one of the three criteria set out in Article 41 (2) of the Solvency II Framework Directive for the exercise of proportionality (“scale”) nut not necessarily the other two – “nature” and “complexity”.

3.
The fact that many IORPS (and in practice almost all medium/small IORPS) outsource most or all of their functions to third parties.

13.
We support the proposed extension of the control framework (in terms of authority for the provisions, functions covered and outsourced activities), and the proposal to empower the compliance function to “whistleblow” to the supervisory authority.

We note the comment in 12.3.18 that EIOPA does not expect a high (cost) impact from the extension of internal control requirements, but that the application of the proportionality principle is important.

We recommend that an impact assessment be undertaken before any decision is taken to introduce a compliance function, and that proportionality must be taken into account appropriately.
	noted and agreed

The scope of the provisions of the Directive which excludes from its operation IORPs of fewer than 100 members is being consulted on elsewhere in the CfA

noted and agreed

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 

Noted

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

	490. 
	Ius Laboris.
	15.
	Ius Laboris fully agrees that a regular assessment of compliance is part of an effective internal control system.  It also stresses the need to provide for flexibility in the way in which the compliance function is carried out (for example, whether by a compliance officer, by a member of a body of the IORP, by an external service provider, by a regular review of the compliance etc..). Undoubtedly, the discretion of IORP to outsource the function constitutes a flexible option, which might permit the most efficient compliance and internal control system.

Ius Laboris is of the opinion that if the IORP fulfils the compliance function by appointing a compliance officer, the latter should not be required to inform the supervisory authority, of its own initiative in relation to compliance issues. It should be the responsibility of the compliance officer to inform the IORP of those issues and to assist the IORP in resolving those issues. The compliance function should not be considered as a sort of whistle blowing function towards the supervisory authority.  This may jeopardize the relationship between the IORP and the compliance officer which should be based on mutual confidence. However, this should not prevent the supervisory authority from asking for information regarding an IORP’s compliance directly from the responsible body of the IORP.

Positive impacts : the better an IORP is run, the better the interests of members and beneficiaries are protected. 

Negative impacts : the requirement for a separate compliance function may be too burdensome for small or less complex IORPs.  Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the compliance function. 
	noted

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 

noted

EIOPA agrees with this comment.

Therefore, the EIOPA's advice provides for small IORPs or IORPs with little complexity the possibility to implement alternative measures meeting the general objectives of a compliance function

(cf. 12.3.16.c)

	491. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	15.
	CfA 17 Internal control system 

15.What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?

The answer to question 13 also applies to this question. 
	noted

	492. 
	Mercer Limited
	15.
	Mercer agrees that all IORPs should have internal controls and that these should cover outsourced activities, including looking through to the internal controls of the third party. There are also other activities and functions they could cover, which are likely to vary according to the nature and size of the IORP. Because of the variety of ways IORPs are provided throughout the EU, there is a danger that being over prescriptive in what the internal controls should cover or trying to suggest some of the matters to be taken into account could have unintended consequences. Generally our preference is for legislation, particularly at the high level of a European Commission Directive, to be principles based and not to include directions that could be inappropriately interpreted either as rules or as an exhaustive list.

We also agree that the effectiveness of each IORP’s management and internal controls should be monitored to ensure their processes are effective and compliant. However, in many cases we expect the statement in paragraph 12.2.5, that monitoring should be ‘part of daily activities’ might be excessive – instead we consider that it should be engrained in each IORP’s operation whilst recognising that the size of many means that there might not be any activities from day to day. To this end, we welcome the flexible approach proposed in the draft response, in paragraph 12.3.16. 

We expect that in the majority of cases it would be disproportionate for an IORP to employ a compliance officer directly, but agree that some measures need to be in place to ensure management and processes are regularly reviewed. For example, in some cases this function might be shared between the IORP’s advisers, given to the IORP’s (internal or external) auditor, or outsourced to a particular adviser or third party. 

Similarly, permitting the supervisory authority ‘at all times’ to require reports from an IORP seems disproportionate – we suggest the requirement is limited to all times when it is reasonable to make such a request and that the request should always be proportionate. In most cases we expect it would be sufficient to rely on occasional self-certification by the IORP or its advisers.

We do not think that supervisory authorities should necessarily control the way each IORP establishes its compliance function, provided appropriate steps are taken. For the role to be effective, it needs to be clear that the appointment is in relation to the IORP’s governance function and not in relation to the supervisory authority. In any case, each authority should be able to find out how effective the function holder is, through regular disclosures in relation to the IORP’s operation.

We expect difficult situations will arise that put any individual with a compliance role in a conflict between responsibility to the supervisory authority and to the IORP’s management, for example, when internal controls have broken down. In those circumstances, the compliance function should be able to work constructively with the IORP’s management to ensure that processes are strengthened and any errors are rectified, but, if an individual is perceived to be acting for the supervisory authority this might become difficult. A balance could be achieved if supervisory authorities establish guidance about how the compliance function should operate where, for example, there are weaknesses in regulatory controls within an IORP, including the circumstances in which problems can be solved without necessarily involving the supervisory authority and the need for conflict of interest protocols.


	noted

EIOPA agrees that daily monitoring might be excessive. Note that section 12.2.5 is not part of EIOPA's advice. It gives a summary of Good practice 6 (control and monitoring mechanisms) of the OECD/IOPS Good Practices for Pension Funds’ Risk Management Systems of January 2011

noted

noted

To meet this comment, the words "at all times" are deleted from section 13.3.11.

noted

EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function 



	493. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	15.
	INTERNAL CONTROLS

What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

The NAPF notes – and supports – EIOPA’s comments (at 12.3.3 and 12.3.5) that Article 46 of Solvency II is not appropriate for IORPs. However, we are concerned that EIOPA does not carry this line of argument through into its formal advice to the EC (at section 12.4). It should do so.

EIOPA should also note that the a new compliance requirement – in addition to existing requirements for internal controls - would weaken the cost-effectiveness of IORPs.  

Furthermore, in many IORPs, scheme members are represented in the governance structure of the IORP, which is a compliance check in itself. Scheme members and their representatives will always press the IORP’s management to ensure that the IORP is compliant with the laws, regulations and administrative provisions as well as with the relevant social and labour law.  

If there must be a new compliance function, then it will be essential to exempt small schemes, as they do not have the resource or personnel to comply with Solvency II-style internal control requirements. 


	Section 12.4 of the advice summarises the points of interest that should be taken into account while writing the article on internal control in the new revised IORP Directive. In the institutional framework of the EU, the legislative initiative belongs to the exclusive competence of the European Commission.

noted

EIOPA applauds this, but this is not the case in all IORPs.

Where IORPs scheme members are represented in the governance structure, this risk mitigation could be taken into account when developing the internal controls framework.

The proportionality principle is very important. For this reason, the EIOPA's advice provides the possibility to implement alternative measures meeting the general objectives of a compliance function

(cf. 12.3.16.c)

	494. 
	Pensioenfederatie
	15.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

Our evaluation of the impacts is the following:

With respect to internal control, a one one-size-fits-all solution must be prevented. As long as the independence and quality of these functions is guaranteed, the exact specificities should be left to the discretion of the institution.

In the current IORP directive nothing is laid down about a compliance function. Article 46 of the Solvency II Directive provides for a general formula and the line of thoughts can also be seen as a good add-on to the IORP Directive, but we underline the relevance of the principle of proportionality, as EIOPA itself also does.

Conclusion:


A a one one-size-fits-all solution must be prevented. As long as the independence and quality of these functions is guaranteed, the exact specificities should be left to the discretion of the institution. Here we refer again to our general remarks, whereas proportionality  should be defined and be an important part of Level 1 regulations (Lamfalussy process). All decisions with regard to pensions have therefore to be taken at level 1. Further harmonization at level 2 seems to be difficult and we would rather like to see the integration of all relevant actors in the legislative process. Therefore, quantitative impact studies and proper assessments should be an integral part of the whole process of revising the Directive at all stages in order to oversee all the (indirect) consequences. 
	noted

As section 12.3.15 states, it is the IORP that is responsible for defining a consistent and adequate solution in regard to carrying out the compliance function. The IORP has different options, set out in section 12.3.16.

Based on this comment, EIOPA nuanced section 12.3.6, the last sentence of section 12.3.7 and section 12.4.5

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

	495. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	15.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

From our point of view, a one-size-fits-all solution must be prevented. As long as the independence and the quality of compliance functions are guaranteed, the exact specificities should be left to the discretion of the pensions institution. 

Proportionality should be defined and be an important part of Level 1 regulations (Lamfalussy process) as mentioned in our third general remark under General Comment. All decisions with regard to the internal control systems and the compliance function for pension institutions should therefore be taken at level 1. 

In order to oversee all direct and indirect consequences of applying Article 46 of Directive 2009/138/EC we urge to implement quantitative impact studies and proper impact assessments at every stage of the legislative process of revising the IORP Directive.


	As section 12.3.15 states, it is the IORP that is responsible for defining a consistent and adequate solution in regard to carrying out the compliance function. The IORP has different options, set out in section 12.3.16.

Based on this comment, EIOPA nuanced section 12.3.6, the last sentence of section 12.3.7 and section 12.4.5

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

	496. 
	Sacker & Partners LLP
	15.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?

The proposed principles are sensible, to the extent that they apply to large, industry wide entities which provide retirement benefits.  However, for the vast majority of schemes in the UK which generally outsource administration to a professional, third party provider of administration services, the proposals are excessive.
	The proportionality principle is very important. For this reason, the EIOPA's advice provides the possibility to implement alternative measures meeting the general objectives of a compliance function

(cf. 12.3.16.c)

	497. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	15.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function?

The implementation of a compliance function should depend on the nature and complexity of the IORP (principle of proportionality). Nothwithstanding we refuse the proposal to enable the person in compliance function to report “on its own initiative” to the supervisory authority. This proposal would lead to confusion regarding the responsibilities within the IORPs and to distrust. The chain of responsibility should remain from the staff to the management board and from the management board to the authority. 
	EIOPA has made clearer that the supervisory authority should have the power to require reports from the IORP on compliance. Furthermore, the future directive might contain an option for the Member States to introduce a whistle-blowing-function

	498. 
	The Association of British Insurers
	15.
	The draft advice on internal control systems would introduce the requirement of a compliance function for IORPs, but on proportionality grounds would allow outsourcing or employing alternative measures of carrying out the function while meeting its general objectives.

The advice is appropriate.
	noted

	499. 
	The Association of Finnish Pension Foundations
	15.
	It’s very important to permit pension funds to outsource important activities to different service providers. The principle of proportionality should be written down inside directive.
	noted

	500. 
	The Association of the Luxembourg Fund Industry (A
	15.
	13.
What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

ALFI and ALFP generally support EIOPA’s proposition to introduce the same internal controls systems and compliance function requirements for IORPs as introduced for insurance and reinsurance undertakings in article 46 of the Solvency II Framework Directive. 

We fully adhere to the suggestion that the requirements for internal control systems and compliance function should take into account the proportionality principle and the differences between the different types of IORPs in Europe, the nature, scale and complexity of their operations as well as their operational structures. 

In case of important activities outsourced, the IORP should be required to perform due diligence in order to determine whether the third party has a well-adapted and effective internal control system in place.

In regards to the point 12.3.7 we do not necessarily share the EIOPA view that there is no major difference in the internal control system between IORPs that manage DC schemes and those that manage DB schemes. We support the view that the internal control system should take into account the specific risks that are attached to DB and DC schemes.

The compliance function may be assigned to a member of the Board of Directors. For certain types of IORPs it is important to leave the possibility for IORPs to outsource the compliance function. 

On the grounds of proportionality, the IORPs should be allowed to implement alternative measures meeting the general objectives of a compliance function, an example of alternative measure could be that the compliance function is carried out by the management of the IORP, which for instance discuss the subject at least one a year with a reference in the minutes of the meeting. The supervisory authorities should have the possibility to review the proposed alternative measures.

ALFI and ALFP  fully share the view that in any case the principle of proportionality should fully apply to the compliance function to prevent overly burdensome and additional costs that would undermine the supply of occupational pensions.


	noted

noted

noted (cf. 12.3.4)

Section 12.3.7. is adapted to clarify that in EIOPA's opinion, there is no major difference between the two types of schemes (DB and DC) regarding the obligation to implement an internal control system. 

EIOPA agrees that it is inevitable that the implementation of that system will be different for DC and DB schemes and that the specific risks of both types of schemes should be taken into account.

noted

noted



	501. 
	Towers Watson
	15.
	INTERNAL CONTROL SYSTEM 

What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of a compliance function? 

Again, in the UK, this should represent little change, beyond formalising what is already good practice, at least for larger pension schemes.


	Noted

	502. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	16.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?

The aba agrees with the recommendation of EIOPA to introduce an internal audit function. The function should be able to be carried out by a member of the staff or be outsourced.


	Noted

	503. 
	ALFI and ALFP
	16.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

14.
ALFI and ALFP generally support EIOPA’s proposition to introduce the same internal audit requirements for IORPs as introduced in article 47 of the Solvency II Framework Directive.

15.
The internal audit function should include an evaluation of the adequacy of the internal control systems and the governance system of the IORP, including the outsourced activities.

16.
We fully adhere to the suggestion that the principles of internal audit must be implemented in a reasonable and proportionate manner and that it is the responsibility of the IORP to define an adequate and consistent way of performing the internal audit.

17.
The internal auditor must be independent and cannot be involved in the management of the IORP. The IORP should also be allowed to outsource the internal audit function. Or employ alternative measures to carry out the function that could be reviewed by the supervisory authorities.

18.
ALFI and ALFP fully share the view that the introduction of an internal audit function could be overly burdensome without a corresponding increase in benefits on some scheme, with potential adverse costs impacts for members if the principle of proportionality is not taken into account.
	noted

noted

noted

noted

noted

	504. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	16.
	IORP providers already have advanced internal audit systems in place which should be taken into account. New rules, in their IORP function, should not duplicate existing internal audit systems.
	This remark has been taken into account

(cf. 13.3.2)

If an IORP outsources one or more functions or activities to a service provider, the internal audit function of the IORP should determine whether the service provider has a well-adapted and effective internal audit system in place. If this is the case, then the internal audit function of the IORP can rely on this internal audit system. In that case, he should not duplicate the work.

However, if this is not the case, the internal audit function of the IORP should monitor the activities of the service provider. and urge him to take the appropriate measures in order to comply with the principle of internal audit.

	505. 
	Association of Pension Lawyers
	16.
	Comments on Call For Advice 18: Internal audit:  What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

16.1
See the points made in the response to general comments at Section B above.

16.2
We do not consider that the introduction of an internal audit function in the UK will have a sufficiently positive impact upon members/beneficiaries of UK IORPs to warrant the additional cost burden associated with carrying out the function.

16.3
UK legislation requires trustees and managers of most UK IORPs to put in place:

(a)
arrangements and procedures to be followed in the administration and management of the scheme,

(b)
systems and arrangements for monitoring that administration and management, and

(c)
arrangements and procedures to be followed for the safe custody and security of the assets of the scheme

which are adequate for the purpose of securing that the UK IORP is administered and managed in accordance with its own rules and other legal requirements.  The UK supervisory authority has issued a Code of Practice which encourages trustees and managers to consider the effectiveness of those arrangements, procedures and systems.  It is not clear to us that a separate internal audit function in addition to the existing UK requirements would offer additional benefits to members/beneficiaries of IORPs in the UK.

16.4
However, if an internal audit function were to be introduced we agree that the principles must be implemented in a reasonable and proportionate manner.  In particular, we welcome the principle that it would be the responsibility of each IORP to define its own approach to the internal audit function.  This is essential because the size and complexity of IORPs in the UK varies so widely that we do not consider it would be possible to define an internal audit function that would be appropriate for all IORPs.

16.5
We also welcome the principle that the internal audit function could be assigned to an internal member of staff.  However, in the UK, this is likely to benefit only the biggest IORPs who have the capacity to carry out the administration and management of the IORP in-house rather than outsource these functions, to a third party administrator for example.  The vast majority of IORPs in the UK are operated under trust with only a limited number of individuals appointed as trustees.  It is unlikely that these IORPs will have an internal member of staff available to carry out the internal audit function.  This would mean appointing an independent third party to carry out that function.

16.6
Carrying out an internal audit will inevitably result in additional costs for IORPs.  This will particularly be the case where it is necessary to appoint external auditors to carry out the function.  As noted above, this will be the case for the vast majority of UK IORPs.  However, even where an internal member of staff can be identified to carry out the audit function, there will be an additional cost associated with increased management time.  Although we agree that costs are likely to be borne by sponsoring employers (particularly of DB schemes), those funds are being diverted away from providing members’ benefits.  This risk is greater in relation to DC schemes where, for example, the costs associated with the internal audit function could be included in an annual management charge levied on members’ accounts.
	Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

noted

The internal audit function should not necessarily come in addition to the existing UK requirements. Maybe the existing UK requirements can become part of the internal audit.

noted

noted

This is included in sections 13.3.18 and 13.3.19



	506. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	16.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?

We agree that the proposed principles of the revised IORP directive would be beneficial for IORPs. The level 2 implementing measures should take the International Standards for the Professional Practice of Internal Auditing provided by the Institute of Internal Auditors (IIA) into account.


	noted

	507. 
	Belgian Association of Pension Institutions (BVPI-
	16.
	“What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?”

BVPI-ABIP agrees with the analysis and advice made by EIOPA.

Negative impacts : the requirement of an internal audit function may be too burdensome for small IORPs or IORPs with little complexity.  Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the internal audit function. 


	noted

EIOPA agrees with this comment. Therefore, the EIOPA's advice provides for IORPs of simple nature, scale and complexity of the operations the possibility to implement alternative measures meeting the general objectives of an internal audit function (cf. 13.3.9)

	508. 
	BT Pension Scheme Management Ltd
	16.
	We believe that considerations of proportionality must come into play in respect of internal audit. We believe that it is wholly appropriate for larger IORPs to have internal audit functions, but we do not believe that this would be an appropriate and proportionate approach in respect of many smaller IORPs.
	For this reason, the EIOPA's advice provides for IORPs of simple nature, scale and complexity of the operations the possibility to implement alternative measures meeting the general objectives of an internal audit function

(cf. 13.3.9)

	509. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	16.
	BAVC agrees with the analysis and advice stated by EIOPA. The requirement of an internal audit function may lead to overburdening smaller IORPs and has to be avoided by flexible performance of internal audit function. 


	noted

	510. 
	CEA European Insurance and reinsurance Federation
	16.
	The draft advice proposes introducing an internal audit function into the IORP Directive. It also envisages that IORPs should be allowed to outsource the internal audit function.

The CEA believes that EIOPA’s views referring to Article 47 of the Solvency II Framework Directive are correct. The CEA also believes that an internal audit function should include an evaluation of the adequacy and effectiveness of the internal control system and other elements of the system of governance of the IORP as indicated in Article 47 of the Solvency II Framework Directive.

In the CEA’s opinion the implementation of paragraph 13.3.9 should be in line with the general proportionality principle as described above. As such, proportionate measures should only depend on the nature, complexity and scale of the risk; not on the size and legal form of the IORP.


	noted

noted, section 13.3.9 refers to IORPs of simple nature, scale and complexity of the operations (not to size nor legal form)

	511. 
	Chris Barnard
	16.
	I agree with the proposed principles of the revised IORP Directive. My comments from 15. above on avoiding conflicts of interest and maintaining independence are relevant here.
	noted

	512. 
	European Association of Paritarian Institutions of
	16.
	Internal Audit Requirements could be applied to PS, respecting the proportionality principle and with an appropriate period of transition.

AEIP agrees with the analysis and advice made by EIOPA. The level 2 implementing measures should take the International Standards for the Professional Practice of Internal Auditing provided by the Institute of Internal Auditors (IIA) into account.

Negative impacts: the requirement of an internal audit function may be too burdensome for small IORPs or IORPs with little complexity. Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the internal audit function.
	noted

noted

EIOPA agrees with this comment.

Therefore, the EIOPA's advice provides for IORPs of simple nature, scale and complexity of the operations the possibility to implement alternative measures meeting the general objectives of an internal audit function

(cf. 13.3.9)

	513. 
	European Federation for Retirement Provision
	16.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

EFRP disagrees with EIOPA that the introduction of an internal audit function in the revised IORP Directive would be beneficial (see Section 13.3.1) and would advise against transposing Art. 43 of Directive 2009/138 into IORP II.  

The requirement of setting up and running an internal audit function will significantly increase the costs without a corresponding increase of the benefit security for the scheme members. 

IORPs are already subject (article 10 of the IORP Directive) to the requirement to have their annual accounts and annuals reports approved by authorised persons (= external auditor). 

An external auditor performs his/her task impartially and objectively and he/she is also not involved in the management of the IORP. An external auditor has the right to express his/her findings and recommendations freely. External audit reports can be accessed by the supervisory authorities who can check how the recommendations of the external auditor are addressed by the IORP.  

If EIOPA would pursue with its intention to recommend including the requirement of an internal audit function in the revised IORP Directive, EFRP is of the opinion that the internal audit function is best achieved by allowing the IORP itself to decide how to meet the general principle of an internal audit function, for example by: 


assigning it to a person;  


assigning it to a third party; 


implementing alternative measures; 

Such flexibility is needed to ensure that the measures are appropriate to the situation of the IORP. 

A Level 1 principle should be sufficient. We do not see any added value of setting detailed rules for an internal audit function in Level 2 measures. Harmonised rules in this area, even if the proportionality principle is taken into account, will significantly impact the cost-effectiveness of an IORP without any material increase of the benefit security for the scheme members.   


	noted

To meet this comment, EIOPA adapted section 13.3.18

The tasks and duties of the internal audit function and the external auditor 

 are completely different: the scope of the internal audit includes the whole organisation of the IORP and is therefore broader than the task of the external auditor, which is to check the  annual accounts and annuals reports

noted

This is included in EIOPA's advice from section 13.3.5. till 13.3.9

Based on this comment, EIOPA nuanced sections 13.3.11 and 13.4.7

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.



	514. 
	European Metalworkers Federation (EMF)
	16.
	“What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?”

EMF agrees with the analysis and advice of EIOPA.

Negative impacts : the requirement of an internal audit function may be too burdensome for small IORPs or IORPs with little complexity. Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the internal audit function. 


	noted

EIOPA agrees with this comment. Therefore, the EIOPA's advice provides for IORPs of simple nature, scale and complexity of the operations the possibility to implement alternative measures meeting the general objectives of an internal audit function (cf. 13.3.9)

	515. 
	Financial Reporting Council
	16.
	It is proposed that IORPs are required to have an internal audit function. While on the face of it the proposals appear to be reasonable, it would appear likely that it will lead to additional costs in the administration of IORPs. It is not clear to us what evidence there is that the introduction of a specific internal audit function on top of other governance requirements would be of benefit to members of IORPS. 
	Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.



	516. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	16.
	The GDV believes that EIOPA’s views referring to Article 47 of the Solvency II Framework Directive are correct. The GDV also believes that an internal audit function should include an evaluation of the adequacy and effectiveness of the internal control system and other elements of the system of governance of the IORP as indicated in Article 47 of the Solvency II Framework Directive.

In the GDV’s opinion the implementation of paragraph 13.3.9 should be in line with the general proportionality principle as described above. As such, proportionate measures should only depend on the nature, complexity and scale of the risk; not on the size and legal form of the IORP.


	Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.



	517. 
	Groupe Consultatif Actuariel Européen.
	16.
	14.
We would emphasise that there are three key aspects identified in the draft response where it may be necessary to depart from the way in which Solvency II is applied to insurance undertakings:

1.
The heterogeneity of IORPS (and other arrangements not currently covered under the Directive) across Europe, so that a one-size-fits all solution may not be possible 

2.
The vital importance of proportionality given the small size of many IORPS.  Under the current Directive, Member States are permitted to excuse “small” IORPS (less than 100 members) from some of the supervisory/reporting requirements, but this approach may not be appropriate in any new regime, given the focus on risk management i.e. a “small” IORP satisfies one of the three criteria set out in Article 41 (2) of the Solvency II Framework Directive for the exercise of proportionality (“scale”) but not necessarily the other two – “nature” and “complexity”.

3.
The fact that many IORPS (and in practice almost all medium/small IORPS) outsource most or all of their functions to third parties.

We note the comment in 13.3.18 that EIOPA does not expect a high (cost) impact from the extension of internal control requirements, but that “the introduction of an internal audit function could have the potential to be overly burdensome without a corresponding increase in benefits on the scheme, with potential adverse cost impacts for members if the principle of proportionality is not taken into account”. We would share this concern.

We recommend that an impact assessment be undertaken before any decision is taken to introduce an internal audit function, and that proportionality must be taken into account appropriately.
	noted

The size provisions of the IORP directive are being consulted on elsewhere in the CfA 
noted

noted

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.



	518. 
	Ius Laboris.
	16.
	Ius Laboris agrees with the principles proposed by EIOPA. The comments above, in relation to the internal control system, could be implemented in this schedule mutatis mutandis.

In addition, Ius Laboris fully agrees with the suggestion that the principles of internal audit must take account of the heterogeneous nature of the IORP sector.

Positive impacts : the better an IORP is run, the better the interests of members and beneficiaries are protected. 

Negative impacts : the requirement of an internal audit function may be too burdensome for small  or less complex IORPs. Therefore it is of the utmost importance to provide for sufficient flexibility in the performance of the internal audit function. 
	noted

noted

noted

EIOPA agrees with this comment.

Therefore, the EIOPA's advice provides for IORPs of simple nature, scale and complexity of the operations the possibility to implement alternative measures meeting the general objectives of an internal audit function

(cf. 13.3.9)

	519. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	16.
	CfA 18 Internal audit 

16.What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

The answer to question 13 also applies to this question. 
	noted

	520. 
	Mercer Limited
	16.
	Our observations and concerns in relation to the compliance role apply equally to the internal audit function. 

In particular, where there is already an external audit in most cases we expect this should be sufficient.


	noted.

The tasks and duties of the internal audit function and the external auditor 

 are completely different: the scope of the internal audit includes the whole organisation of the IORP and is therefore broader than the task of the external auditor, which is to check the  annual accounts and annuals reports

	521. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	16.
	INTERNAL AUDIT

What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

The NAPF disagrees with EIOPA that the introduction of an internal audit function in the revised IORP Directive would be beneficial and would advise against transposing Art. 43 of Directive 2009/138 into IORP II.

The requirement to set up and run an internal audit function would significantly increase costs without a corresponding increase in the security for scheme members. 

IORPs are already subject (article 10 of the IORP Directive) to the requirement to have their annual accounts and annual reports approved by authorised persons (ie, an external auditor). 

An external auditor performs his/her task impartially and objectively and he/she is also not involved in the management of the IORP. An external auditor has the right to express his/her findings and recommendations freely. External audit reports can be accessed by the supervisory authorities who can check how the recommendations of the external auditor are addressed by the IORP.  


	noted

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.

The tasks and duties of the internal audit function and the external auditor 

 are completely different: the scope of the internal audit includes the whole organisation of the IORP and is therefore broader than the task of the external auditor, which is to check the  annual accounts and annuals reports

	522. 
	Pensioenfederatie
	16.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

Our view is the following:

The IORP Directive does not provide for an internal audit function. In principle we agree with the introduction of an internal audit function, that is effective, objective and independent from operational functions. But we would underline that there should not be too strict requirements in order to make sure that this can as well be fulfilled by means of or as part of outsourcing. As long as the independence and quality of the control, compliance and audit function are guaranteed, the exact specificities of such an internal audit function should be left to the discretion of the institution.

Conclusion


It is a good proposal if the IORP Directive provides for an internal audit function.


Article 47 of Directive  2009/138/EC provides for a general formulation and this line of thought can be seen as a good starting point.


 In a revised IORP Directive, a one-size-fits-all solution must be prevented. An institution might opt for a more prominent role for the external auditor. A principle-based approach should therefore be applied. As mentioned in our conclusion to question 15, proportionality  should be defined and be an important part of Level 1 regulations (Lamfalussy process). All decisions with regard to pensions have therefore to be taken at level 1. Further harmonization at level 2 should be avoided and we would rather like to see the integration of all relevant actors in the legislative process. Therefore, quantitative impact studies and proper assessments should be an integral part of the whole process of revising the Directive at all stages in order to oversee all the (indirect) consequences.


	section 13.3.5 of EIOPA's advice states that it is the IORP that is responsible for defining a consistent and adequate solution in regard to carrying out the internal audit function

noted

noted

Based on this comment, EIOPA nuanced sections 13.3.11 and 13.4.7

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.



	523. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	16.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?

Our view is the following:

The IORP Directive does not provide for an internal audit function. In principle we agree with the introduction of an internal audit function, that is effective, objective and independent from operational functions. But we would underline that there should not be too strict requirements in order to make sure that this can as well be fulfilled by means of or as part of outsourcing. As long as the independence and quality of the control, compliance and audit function are guaranteed, the exact specificities of such an internal audit function should be left to the discretion of the institution.

Conclusion

•
It is a good proposal if the IORP Directive provides for an internal audit function.

•
Article 47 of Directive  2009/138/EC provides for a general formulation and this line of thought can be seen as a good starting point.

•
 In a revised IORP Directive, a one-size-fits-all solution must be prevented. An institution might opt for a more prominent role for the external auditor. A principle-based approach should therefore be applied. As mentioned in our conclusion to question 15, proportionality should be defined and be an important part of Level 1 regulations (Lamfalussy process). All decisions with regard to pensions have therefore to be taken at level 1. Further harmonization at level 2 should be avoided and we would rather like to see the integration of all relevant actors in the legislative process. 

Therefore, quantitative impact studies and proper assessments should be an integral part of the whole process of revising the Directive at all stages in order to oversee all the (indirect) consequences.
	section 13.3.5 of EIOPA's advice states that it is the IORP that is responsible for defining a consistent and adequate solution in regard to carrying out the internal audit function

noted

noted

Based on this comment, EIOPA nuanced sections 13.3.11 and 13.4.7

Noted. In the next round of the consultation there has been an initial qualitative impact assessment for each chapter of the call for advice. Given time constraints and lack of data, a more detailed impact assessment is not feasible at this stage.



	524. 
	Sacker & Partners LLP
	16.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?

As for Question 15 above, the proposed principles are sensible, to the extent that they apply to large, industry wide entities which provide retirement benefits.  However, again for the vast majority of schemes, EIOPA’s proposals are likely to create additional (and unnecessary) burdens for schemes which are already comprehensively regulated.
	The proportionality principle is very important for these IORPs

	525. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	16.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function?

We agree that the proposed principles of the revised IORP directive would be beneficial for IORPs. The level 2 implementing measures should take the International Standards for the Professional Practice of Internal Auditing provided by the Institute of Internal Auditors (IIA) into account.
	noted

	526. 
	The Association of British Insurers
	16.
	The draft advice proposes introducing an internal audit function into the IORP- Directive. It also envisages that IORPs should be allowed to outsource the internal audit function.

The advice is appropriate.
	noted

	527. 
	The Association of Finnish Pension Foundations
	16.
	IORP itself should be able to determine how to meet general principle of internal audit. The principle of proportionality is best achieved by flexibility.
	noted

section 13.3.5 of EIOPA's advice states that it is the IORP that is responsible for defining a consistent and adequate solution in regard to carrying out the internal audit function

	528. 
	The Association of the Luxembourg Fund Industry (A
	16.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of an internal audit function? 

14.
ALFI and ALFP generally support EIOPA’s proposition to introduce the same internal audit requirements for IORPs as introduced in article 47 of the Solvency II Framework Directive.

15.
The internal audit function should include an evaluation of the adequacy of the internal control systems and the governance system of the IORP, including the outsourced activities.

16.
We fully adhere to the suggestion that the principles of internal audit must be implemented in a reasonable and proportionate manner and that it is the responsibility of the IORP to define an adequate and consistent way of performing the internal audit.

17.
The internal auditor must be independent and cannot be involved in the management of the IORP. The IORP should also be allowed to outsource the internal audit function. Or employ alternative measures to carry out the function that could be reviewed by the supervisory authorities.

18.
ALFI and ALFP fully share the view that the introduction of an internal audit function could be overly burdensome without a corresponding increase in benefits on some scheme, with potential adverse costs impacts for members if the principle of proportionality is not taken into account.
	noted

noted

noted

noted

noted

	529. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	17.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?

The aba would propose to include in the revised IORP Directive the principle that the IORP remains responsible for the outsourced activities.

The consequence of this principle are that the supervisor’s first contact point is the IORP and not the different service providers which perform activities for the IORP. In this concept, the IORP will ensure that the supervisory authorities will, on request, have access to information necessary to fulfil supervisory functions with respect to outsourced activities. 

We do not believe there is any added value of having a Level 1 principle to empower the supervisory authority of the IORP to carry out themselves on site inspections at the premises of the service provider in case that service provider is located in another member state. Therefore we oppose to the idea to use Article 38(2) of Directive 2009/138/EC in the revised IORP Directive. We would focus more on due diligence to be performed by the IORP while selecting a service provider. 

Instead, we would encourage EIOPA members to work out a collaboration agreement to deal with on-site inspection when service providers and IORPs are located in different member states across the EU and EEA (see 14.3.4). Outside the EEA reliance is given to due diligence within the IORP and its responsibility for the sound management of the institution. As such, we don’t agree with the procedure envisaged under 14.3.8. (contractual agreement with prior notification).  

Additional rules on chain outsourcing will not increase the level of security of the scheme members. Again, we consider it is the task and responsibility of the IORP to negotiate and control the outsourcing deals, including the impact of chain outsourcing in the agreement. Hence, aba disagrees with EIOPA’s proposal to introduce additional rules on chain outsourcing (14.3.14) and on the location of the main administration (14.3.15)


	Noted (See CFA 20 – outsourcing). 

Noted 

Disagree: there is a need to avoid different regulation depending on the outsourcer’s (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 

See resolution above.

Disregarded: need to ensure that SA has the necessary powers to supervise IORPs (no grey areas) also in case of chain outsourcing and different location of main administration.

	530. 
	ALFI and ALFP
	17.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive ? 

We share EIOPA’s analysis with respect to the way 


Article 13 (b) 

–
cooperation of the service provider with the Supervisory authorities

–
effective access by IORP, auditors & Supervisory authority to data related to outsourced function

–
access by the Supervisory authority to the business premises of the service provider 

and 


Article 13 (d) 

–
Member States must ensure the Supervisory authority has the necessary powers to intervene on outsourced functions or activities

of Directive 2033/41/EC should be clarified in order to guarantee proper supervision of outsourced functions and activities. What has been done within the Solvency II Framework Directive seems indeed to be an accurate benchmark.

We also share the view of EIOPA to “introduce additional rules on chain outsourcing stating that Member States must ensure that in case of sub-contracting of the outsourced activity (chain outsourcing) IORPs and Supervisory authorities have the same controlling powers to the actual service provider.”  

Further, we agree that further details on the case where the service provider is located in a non-EEA country could be considered in level 2 implementing measures in order to ensure access of the Supervisory authority to the information and premises of the service provider. 

Finally, we also share EIOPA’s conclusion on clarifications that should be made about the location of the main administration of the IORP as it influences duties of the Supervisory authorities – home state and host state in cross-border activities.  We agree 


that it seems to be most appropriate that the home state is defined as the state where the IORP was authorized


that the revised IORP Directive could include a requirement that main administration is always located in the home member state

How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles ? 

Our view is that considering what reforms are on their way in other financial sectors (insurance, investment funds, …) the considered revised outsourcing principles are justified.


	Noted

Noted

Noted

Noted

Noted



	531. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	17.
	Please be mindful that in a given country, the IORP supervisory authorities are generally different from the provider supervisory authorities. Provider and IORP supervisory authorities should communicate with one another while maintaining their own prerogatives.
	Noted.

	532. 
	Association of Pension Lawyers
	17.
	Comments on Call For Advice 12:  Supervision of outsourced functions and activities:  What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

17.1
See the points made in the response to general comments at Section B above.

17.2
Most pension schemes in the UK are set up under trust.  By law, trustees have a duty to supervise those to whom acts are delegated (including outsourcing).  Trustees must take account of the interests of the IORP beneficiaries, so need to be mindful of this when outsourcing work.   Trustees are not required to notify the UK supervisory authority, the Pensions Regulator, when they do this. The Pensions Regulator does though have a number of legislative powers in this respect (e.g. can require reports from an IORP, can issue improvement notices requiring specific action within a certain time, has power to inspect premises in certain circumstances).
	Noted: coherent with Option 1 of CfA 20 – Outsourcing (paragraph 5.4)

	533. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	17.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?

The revised directive should include the principle, that the IORP remains responsible for the outsourced activities. Therefore we reject considerations to empower the supervisory authority for direct inspections to the service provider in case the service provider is located in another member state. 


	Noted (see CfA 20)

Disregarded: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 



	534. 
	Belgian Association of Pension Institutions (BVPI-
	17.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?”

We agree with the principles proposed by EIOPA.  We would however like to draw the attention to the possible negative impact - especially for small IORPs - of having to provide for a clause in the agreement with an external service provider located outside the E.E.A. allowing the supervisory authority of the Home Member State to perform on-site inspections at the external service provider.  Important service providers located outside the E.E.A. might not be willing to insert such a clause in their service agreement, making it as such in practice impossible for the IORP to call upon their services.  This should be avoided.  

The competent supervisory authority should be the supervisory authority of the Home Member State.  We propose to define the term “main administration” used in the definition of Home Member State as where the IORP has been registered and/or authorized. 


	Disregarded: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 

Noted

	535. 
	BT Pension Scheme Management Ltd
	17.
	We agree that the proposed powers for supervisors are necessary in order to ensure that outsourced functions can be overseen appropriately in the interests of the beneficiaries of IORPs.
	Noted

	536. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	17.
	BAVC would propose to include in the revised IORP Directive the principle that the IORP remains responsible for outsourced activities. Therefore we reject considerations to empower the supervisory authority for direct inspections to the service provider in case the service provider is located in another Member State. Instead, we would encourage a collaboration agreement to deal with on-site inspection when service providers and IORPs are located in different Member States across the EU and EEA. Outside the EEA reliance is given by due diligence within the IORP and its responsibility for the sound management of the institution. BAVC does not agree with the procedure envisaged under 14.3.8. (contractual agreement with prior notification). 

Again, negotiation and control of outsourcing deals lies within the responsibility of the IORP. As a result BAVC disagrees with EIOPA’s proposal to introduce additional rules on chain outsourcing and on the location of the main administration. 


	Noted (see CfA 20 – Outsourcing).

Disregarded: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 

Disregarded: need to ensure that SA has the necessary powers to supervise IORPs (no grey areas) also in case of chain outsourcing and different location of main administration.

	537. 
	CEA European Insurance and reinsurance Federation
	17.
	The draft advice would make Art. 38(1) of the Solvency II Directive applicable to IORPs. This would introduce more explicit powers for supervisors of pension funds to insist on co-operation from providers of outsourced services than under the current IORP Directive.

In cases where the management of the IORP is entrusted to other entities operating on behalf of the IORP, prudential regulation needs to cover such entities as well. Therefore, the CEA agrees with EIOPA’s view that the material elements of Article 38 of Solvency II should be generally applicable to IORPs. The CEA also shares EIOPA’s views on chain outsourcing and location of the main administration. However, in the event that an entity is already supervised by another authority clarification is needed to avoid overlap of supervision, especially where there are two regulators responsible for pension regulation and financial regulation. The advice should therefore be amended to make clear that where the entity performing the outsourcing function is itself a regulated financial entity, any requests for information etc should come from its primary supervisor, not the supervisor of the IORP. The primary supervisory authority of the entity performing the outsourced function should co-operate with the supervisory authority of the IORP to obtain access to data etc.    


	Noted.

Noted.

Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  

 (see CfA 20, resolution to comment 602).



	538. 
	Chris Barnard
	17.
	I agree with the proposed principles of the revised IORP Directive. I agree that when the service provider is located in a non-EEA country, it is the responsibility of the IORP to ensure the access of the supervisory authority. This would require a reasonable transition in order to allow IORPs time to make contractual changes.
	Noted. 

A transition period will be asked to the EU Commission.

	539. 
	European Association of Paritarian Institutions of
	17.
	Outourcing rules as stated in the Solvency II directive could be applied to pension schemes.

We agree with the principles proposed by EIOPA.  We would however like to draw the attention to the possible negative impact - especially for small IORPs - of having to provide for a clause in the agreement with an external service provider located outside the E.E.A. allowing the supervisory authority of the Home Member State to perform on-site inspections at the external service provider.  Important service providers located outside the E.E.A. might not be willing to insert such a clause in their service agreement, making it as such in practice impossible for the IORP to call upon their services.  This should be avoided. The IORP should remain responsible of procuring all necessary information to the supervisor. 

The competent supervisory authority should be the supervisory authority of the Home Member State.  We propose to define the term “main administration” used in the definition of Home Member State as where the IORP has been registered and/or authorized. 
	Disagree: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 

Agreed.

	540. 
	European Federation for Retirement Provision
	17.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

EFRP would propose to include in the revised IORP Directive the principle that the IORP remains responsible for the outsourced activities. 

The consequence of this principle is that the supervisor first contact point is the IORP and not the different service providers which perform activities for the IORP. In this concept, the IORP will ensure that the supervisory authorities have all the necessary information on the outsourced activities in order to fulfil supervisory functions. 

EFRP would like to see the revised IORP Directive forbid member states to introduce geographical limitations for outsourcing. In some situations it might be needed, for example for investments, to have service providers located in non-EEA countries.  

Role of the supervisory authority 

We do not believe there is any added value of having a Level 1 principle to empower the supervisory authority of the IORP to carry out themselves on site inspections at the premises of the service provider in case that service provider is located in another member state. Therefore we oppose the idea to use Article 38(2) of Directive 2009/138/EC in the revised IORP Directive. We would focus more on due diligence to be performed by the IORP while selecting a service provider. 

Instead, EFRP would encourage EIOPA members to work out a collaboration agreement to deal with on-site inspection when service providers and IORPs are located in different member states across the EU and EEA (see 14.3.4). Outside the EEA reliance is given to due diligence within the IORP and its responsibility for the sound management of the institution. As such, we don’t agree with the procedure envisaged under 14.3.8. (contractual agreement with prior notification).  

EFRP believes that outsourced activities can only be subject to ex-post notification. It is the task of the Board of the IORP to run the IORP and to judge the added value of outsourcing.

Additional rules on chain outsourcing will not increase the level of security of the scheme members. Again, we consider it is the task and responsibility of the IORP to negotiate and control the outsourcing deals, including the impact of chain outsourcing in the agreement. Hence, EFRP disagrees with EIOPA’s proposal to introduce additional rules on chain outsourcing  (14.4.5) and on the location of the main administration (14.4.6)

More than insurance companies, IORPs rely on external advice and expertise.  One could think there is thus a need for supervision of those service providers.  However, it is relevant to note that most – if not all – of those providers are regulated and supervised by either a financial services supervisor (asset managers, insurers, mutual funds) or a professional or sectoral body (e.g. actuarial profession, accountants, auditors) that are requiring fit and proper persons to effectively run those business. 

Location of the main administration 

EFRP would recommend using the concept of the CRD Directive to clarify the definition of the home member state. The home member state would then be defined as the state where the IORP was authorised or registered. 

We do not see any benefits that the revised IORP Directive would stipulate that the main administration need to be located in the home member state. We agree that “place of main administration” refers to a place where the main strategic decisions of the IORPs executive body are made. 


	Noted (see CfA 20 – outsourcing). 

Noted.

Noted.

Disagree need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 

Disagree (see resolution above).

Disagree, particularly given the importance of functions often outsourced by IORPs 

Disagree: need to ensure that SA has the necessary powers to supervise IORPs (no grey areas) also in cases of chain outsourcing and different location of main administration. 

Noted.

Noted.

Noted.



	541. 
	European Metalworkers Federation (EMF)
	17.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?”

No comment
	Noted.

	542. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	17.
	The draft advice would make Art. 38(1) of the Solvency II Directive applicable to IORPs. This would introduce more explicit powers for supervisors of pension funds to insist on co-operation from providers of outsourced services than under the current IORP Directive.

In cases where the management of the IORP is entrusted to other entities operating on behalf of the IORP, prudential regulation needs to cover such entities as well. Therefore, the GDV agrees with EIOPA’s view that the material elements of Article 38 of Solvency II should be generally applicable to IORPs. The GDV also shares EIOPA’s views on chain outsourcing and location of the main administration. However, in the event that an entity is already supervised by another authority clarification is needed to avoid overlap of supervision. 


	Noted.

Noted.

Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  



	543. 
	Groupe Consultatif Actuariel Européen.
	17.
	We agree with the analysis and impacts as laid out.
	Noted.

	544. 
	Investment Management Association
	17.
	We believe that care is needed not to impose requirements that cut across current national regulatory arrangements.

As the consultation document notes, many elements of IORP activity, including investment management, tend to be outsourced.  EIOPA proposes to tighten the requirements for outsourced providers to respond to issues raised by the IORP regulator.

In the UK, asset managers (and investment fund managers) are subject to the regulatory authority of the Financial Services Authority.  The IORP (as defined in the UK as a trust-based occupational pension scheme) is regulated by The Pensions Regulator.  It is important that any amendment to the IORP directive which changes the supervision requirements of outsourced providers does not cut across national regulatory structures.  These structures may not (certainly in the UK’s case) be based on a unified regulatory architecture.
	Noted.

Noted.

Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  



	545. 
	Ius Laboris.
	17.
	Ius Laboris agrees with the principles proposed by EIOPA. In particular, the amendment of IORP Directive should include more details on what the “necessary powers and means” are. In this way, the Member states will be required to allow their supervisory authorities to supervise the relationship between IORP and service provider. It should, however, be noted that there is possible negative impact - especially for small IORPs - of having to provide a clause in the agreement with an external service provider located outside the E.E.A. which would allow the supervisory authority of the Home Member State to perform on-site inspections at the external service provider.  Important service providers located outside the E.E.A. might not be willing to insert such a clause in their service agreement, making it impossible, in practice, for the IORP to call upon their services.  This should therefore be avoided.  

The competent supervisory authority should be the supervisory authority of the Home Member State.  Ius Laboris proposes to define the term “main administration” used in the definition of Home Member State as where the IORP has been registered and/or authorized. 
	Disagree: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 

Noted.

	546. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	17.
	CfA 12 Supervision of outsourced functions and activities 

17.What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

The answer to question 13 also applies to this question. 
	

	547. 
	Mercer Limited
	17.
	We agree that there could be some advantage if the regulatory requirements for service providers were made more clear. However, similarly to our previous comments, although we agree supervisory authorities should have access to premises and to data, they should be required to exercise these rights in a proportionate way and only where reasonable to do so. 

EIOPA should also consider how it will treat cases where the entity providing third party services to the IORP is separately regulated, perhaps by EIOPA itself under the Insurance Directive. In that case, it should be possible to look through from one set of regulation to the other, to minimise the risk of regulatory overload.

We agree also that it should be possible to apply similar levels of regulatory oversight to outsourcing companies regardless of where they are located, or whether the service company provides the outsourced service directly or sub-contracts it. However, to avoid duplication, where third party providers are based in other member states, the supervisory authority in the member state where the IORP is located should be required to recognise the regulation of the supervisory authority in the member state where the third party provider is based.


	Noted.

Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  

Noted.

	548. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	17.
	SUPERVISION OF OUTSOURCED FUNCTIONS AND ACTIVITIES

EIOPA’s cautionary note about the pros and cons of new regulations on outsourcing is welcome. 

Most outsourcing is to organisations that are already regulated in one way or another. EIOPA should beware duplication.

Futhermore, EIOPA should be clearer about its justification for a written statement on outsourcing. Although this may not sound like a major imposition, it adds an extra item to the administrative burdens on IORPs. The UK has a ‘one in, one out’ rule for regulations. Will EIOPA support a similar approach?


	Agreed, an impact assessment will be performed. 

Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  

Agreed, written outsourcing agreement is a way to improve the transparency in domestic and cross-border activities. Text to be revised to make this clearer



	549. 
	Pensioenfederatie
	17.
	What is the view of stakeholders on the propsed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised supervision of outsourced functions and activities? 

We think the general idea in the current IORP Directive is right, but agree that the wording used can lead to different interpretations. This can be clarified and improved. We especially concur with the second point of the EIOPA advice in which it is clearly stated that a revised IORP Directive should not put outsourced functions under direct supervision, but rather that the responsibility of procuring all necessary information lies with the IORP. We also concur with the statement that the service provider is obliged to cooperate in any way possible to provide the necessary information. Site visits by the supervisor should, in principle, be possible (subject to our remarks about this in the next paragraph). 

With this in mind, we can confirm that the material elements of Article 38 (1) of the Solvency Directive could in fact be used as  a basis for the IORP Directive. However, we are of the opinion that this is not the case for Article 38 (2). It would be preferable, that service providers only have to deal with the supervisor of their country of establishment, rather than having to deal with multiple foreign supervisors in case of an international client base. The supervisor of the country of establishment of the pension service provider can operate as an acting agent for the supervisor of the country of establishment of the foreign IORP. Thus a balance is struck between the interests of the service provider on the one hand, and the interest of enforcing the rules of the country where the IORP is located on the other.

Conclusion:


We think the general principles as laid down in the current IORP Directive are good, but that more clarification can be added in order to prevent multiple interpretations of the text. The modifications could be based on the material elements of Article 38 (1) of the Solvency II Directive. However, we think that the material elements of Article 38 (2) will lead to burdensome efforts on the part of the service provider and would prefer that in case of cross-border outsourcing, service providers only have to deal with one domestic supervisor. This domestic supervisor can operate as an acting agent for other „foreign” supervisors that have an interest.


	Noted.

Disagree: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 



	550. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	17.
	What is the view of stakeholders on the propsed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised supervision of outsourced functions and activities? 

PFZW would be in favour of including in the newly revised IORP Directive the principle that the IORP remains responsible for the outsourced activities. The consequence of this would be that the supervisor firstly contacts the IORP and not the service provider which performs activities for the IORP. In this concept, the IORP will ensure that the supervisory authorities have (access to) all the necessary information in order to fulfill supervisory functions on the outsourced activities. Site visits by the supervisor should, in principle, be possible. The competent supervisory authority should be the supervisory authority of the Home Member State.  


	Noted (see CfA 20 – Outsourcing).

Noted.

Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  



	551. 
	Sacker & Partners LLP
	17.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?

The proposals relating to the outsourcing of functions and activities are sensible measures for protecting those running pension schemes.  

It should be noted, however, that in practice it may not always be possible to agree with a non-EEA service provider (for example, administration or payroll services) that they will allow access to a Member State’s supervisory authority.  A principles-based approach to regulation would therefore be most appropriate here.
	Disagree: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 



	552. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	17.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?

The revised directive should include the principle, that the IORP remains responsible for the outsourced activities. Therefore we reject considerations to empower the supervisory authority for direct inspections to the service provider in case the service provider is located in another member state. 
	Noted (see CfA – Outsourcing).

Disagree: need to avoid different regulation depending on the outsourcer (service provider) location in order to avoid possible arbitrary behaviours by the IORP. 



	553. 
	The Association of British Insurers
	17.
	The draft advice would make Art. 38(1) of the Solvency II Directive applicable to IORPs. This would introduce more explicit powers for the supervisors of pension funds to require co-operation from providers of outsourced services than under the current IORP-Directive.

In the UK, this could introduce potential duplication of supervision for insurance companies acting as investment managers or administrators of pension funds. This is because in the UK the FSA is responsible for supervising outsourced functions such as fund management. 

We do not wish to see duplication of regulation for our members. The advice should therefore be amended to make clear that where the entity performing the outsourcing function is itself a regulated financial entity, any requests for information etc should come from its primary supervisor, not the supervisor of the IORP. The primary supervisory authority of the entity performing the outsourced function should co-operate with the supervisory authority of the IORP to obtain access to data etc.


	Noted.

 Disagree: the overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  



	554. 
	The Association of Finnish Pension Foundations
	17.
	Revised IORP directive should include principle that IORP remains responsible for the outsourced activities. 
	Noted (See CfA 20 – Outsourcing)

	555. 
	The Association of the Luxembourg Fund Industry (A
	17.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive ? 

We share EIOPA’s analysis with respect to the way 


Article 13 (b) 

–
cooperation of the service provider with the Supervisory authorities

–
effective access by IORP, auditors & Supervisory authority to data related to outsourced function

–
access by the Supervisory authority to the business premises of the service provider 

and 


Article 13 (d) 

–
Member States must ensure the Supervisory authority has the necessary powers to intervene on outsourced functions or activities

of Directive 2033/41/EC should be clarified in order to guarantee proper supervision of outsourced functions and activities. What has been done within the Solvency II Framework Directive seems indeed to be an accurate benchmark.

We also share the view of EIOPA to “introduce additional rules on chain outsourcing stating that Member States must ensure that in case of sub-contracting of the outsourced activity (chain outsourcing) IORPs and Supervisory authorities have the same controlling powers to the actual service provider.”  

Further, we agree that further details on the case where the service provider is located in a non-EEA country could be considered in level 2 implementing measures in order to ensure access of the Supervisory authority to the information and premises of the service provider. 

Finally, we also share EIOPA’s conclusion on clarifications that should be made about the location of the main administration of the IORP as it influences duties of the Supervisory authorities – home state and host state in cross-border activities.  We agree 


that it seems to be most appropriate that the home state is defined as the state where the IORP was authorized


that the revised IORP Directive could include a requirement that main administration is always located in the home member state

How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles ? 

Our view is that considering what reforms are on their way in other financial sectors (insurance, investment funds, …) the considered revised outsourcing principles are justified.


	Noted.

Noted.

Noted.

Noted.

Noted.

An impact assessment analysis will be performed.

	556. 
	aba Arbeitsgemeinschaft für betriebliche Altersversorgung
	18.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?

The aba agrees with EIOPA that the current principles on outsourcing in the IORP Directive have to be maintained in the revised IORP Directive (section 15.3.1). There is a clear trend in the sector that IORPs outsource more and more activities. This is mainly due to the fact that an IORP cannot be required to have all the technical skills and abilities needed to run an IORP (section 15.3.2).

We agree with the principle that the IORP remains fully responsible when they outsource functions or activities to third parties and propose to include this principle in the Level 1 Directive without further L2 measures (section 15.3.2). 

The aba would warn against too many prescriptive rules on the selection process and ongoing monitoring of the outsourced activities. We do not see any beneficial effect of having Level 2 measures stipulating the minimum content of an outsourcing agreement. Every outsourcing agreement is different and imposing a harmonised framework is unworkable.

Role of the supervisory authority 

The aba supports option 1 to deal with the role of the supervisory authority in case of outsourced activities. 

However, we believe that it is sufficient that “Member States must ensure that supervisory authorities have the necessary powers at any time to request information on outsourced functions and activities”. 

We do not see the need to introduce a new Member States’ option whereby the “Member State may decide to provide that IORPs shall, in a timely manner, inform or notify the supervisory authorities on the outsourcing of critical or important function or activities as well as any subsequent changes with respect to those functions or activities”. This would unnecessarily increase bureaucracy, complexity and cost.

The aba fails to see any valid reason to distinguish in the Level 1 Framework Directive between IORPs that are registered or IORPs that are authorised, as proposed in option 2. As stated above, in our opinion a Level 1 principle that “Member States must ensure that supervisory authorities have the necessary powers at any time to request information on outsourced functions and activities” should be accepted as sufficient. 


	Noted

Noted

Disagree: providing the IORPs with a list of minimum contents for the outsourcing agreement (outsourcing agreement chapter list) could help IORPs to better define contracts aimed to protect the beneficiaries.

Agreed (option 1)

Disagree: Member States may decide to provide this,  taking in consideration the risks and the possible administrative burden for the system

Agreed



	557. 
	ALFI and ALFP
	18.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive ? 

We agree that outsourcing of critical or important functions or activities of IORPs should be made subject to certain limitations that would be included in the revised IORP Directive. Outsourcing can not lead to operating inefficiency in IORPs. Furthermore, it cannot hinder the exercise of an effective supervision by Supervisory authorities. 

We also agree that Member States shall ensure that IORPs remain fully responsible when they outsource functions or activities to third parties.

In this context, we agree with EIOPA’s view that Art. 49 of Directive 2009/138/EC (Solvency II), reformulated in a positive way, is a good basis for addressing the specificities of IORPs in relation to outsourcing.

Further, we fully agree that the revised IORP Directive contains a principle requiring IORPs to have a written outsourcing agreement and that Level 2 would then provide for the minimum contents of the agreement.

We would also welcome a precision by the IORP Directive (or on Level 2) on


which functions and activities are considered as being critical and important and


which functions would be considered as other functions that could eventually be carried out by undertakings which do not fall under specific prudential supervision.

Our opinion is that outsourcing by IORPs to non-supervised entities should be avoided.  

Finally, as to the role of the supervisory authority, we are in favor of Option 2, i.e. a system where 


For IORPs that are registered, the Supervisory authority should have the necessary powers at any time to request information on outsourced functions and activities  and


For IORPs that are authorized, the IORP shall in timely manner notify the supervisory authority prior to the outsourcing of critical or important functions or activities as well as any subsequent changes with respect to those functions or activities.

How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles ? 

The revision of the outsourcing principles of the IORP Directive is in the interest of the affiliated members of the IORPs. This can only be positive. 


	Noted

Noted

Noted

Noted

Disagree: difficult to define a closed list of critical or important functions or activities.

Disagree IORPs remain fully responsible when they outsource functions or activities. Furthermore the supervisory activity on outsourced functions and activities has to be strengthened (see CfA 12: for example power of SA to have access to data and business promises of the service provider)

Disagree: the majority of Stakeholders prefers Option 1 

Noted

	558. 
	ASSOCIATION DE LA GESTION FINANCIERE (AFG)
	18.
	IORPs do not always have legal personality. Therefore, they cannot be held responsible if certain functions are outsourced. In certain cases, the company which set up the pension scheme can carry this responsibility.
	Agreed, it is a natural consequence of the different legal nature of IORPs; this topic need to be also evaluated by WS2 in relation to SCR.

	559. 
	Association of Pension Lawyers
	18.
	Comments on Call For Advice 20:  Outsourcing:  What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

18.1
See the points made in the response to general comments at Section B above.

18.2
See answer to question 17 above.

18.3
We wish to comment on paragraph 3(c) of paragraph 15.4: “supervisory authorities remain sighted of the outsourcing and are able to monitor the compliance”.  If by this, EIOPA has in mind the sort of powers the UK regulator has (described briefly above - see answer to question 17 above), we consider this to be satisfactory. What we would not however wish to see is a compulsory notification to the supervisory authority each and every time the IORP decides to outsource any piece of work. This could potentially include a vast number of tasks (investment management, including changes to managers, custodian, administration and accountancy functions, IT functions, actuarial and legal functions, covenant reviews of sponsors and so on).  It would be impractical and disproportionately increases the bureaucracy on IORPs to impose this notification requirement.  For this reason we would favour Option 1 of the two stated.
	Noted
noted

Agreed (option 1)



	560. 
	BDA Bundesvereinigung der Deutschen Arbeitgeberverbände
	18.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?


	

	561. 
	Belgian Association of Pension Institutions (BVPI-
	18.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?”

BVPI-ABIP agrees with EIOPA’s advice that “Member States shall ensure that insurance and reinsurance undertakings [IORPs] remain fully responsible for discharging all of their obligations under this Directive when they outsource functions.” And fully agrees that “The IORP cannot be required to have detailed technical skills or abilities to carry out the activities outsourced to 3rd parties.”

Considering the role of the supervisor, BVPI-ABIP underwrites EIOPA’s conclusion in paragraph 15.3.13 that “the suggested solution should take into account the administrative burden for both the Supervisory Authority and IORPs” and that “The Supervisory Authority has to be focussed on the supervision of real critical situations that could arise from the outsourced activities/function”.

Therefore BVPI-ABIP does not agree with none of the drafting options proposed by EIOPA concerning the reporting of the IORP on the outsourcing of its activities. BVPI-ABIP considers that the option of requiring notification of the outsourcing of a function by the IORP, must be left to the discretion of the Member States that has to decide on this, taking in consideration the risks and the possible administrative burden.


	Noted

Noted

Disagree: the majority of Stakeholders prefers Option 1

	562. 
	Bosch Pensionsfonds AG
	18.
	With regard to the role of the supervisory authority we support option 1. 

However, we think that it is sufficient that “Member States must ensure that supervisory authorities have the necessary powers at any time to request information on outsourced functions and activities”.

We strongly advise against the introduction of a new member states option where “Member States may decide to provide that IORPs shall, in a timely manner, inform or notify the supervisory authorities on the outsourcing of critical or important function or activities as well as any subsequent changes with respect to those functions or activities”. This would unnecessarily increase bureaucracy, complexity and cost for IORPs and the sponsoring undertakings. 


See also 9. for comments about the need to limit the volume of supervisory regulation.
	Agreed (Option 1) 

Disagree: Member States may decide to provide this,  taking in consideration the risks and the possible administrative burden for the system



	563. 
	Bosch-Group
	18.
	With regard to the role of the supervisory authority we support option 1. 

However, we think that it is sufficient that “Member States must ensure that supervisory authorities have the necessary powers at any time to request information on outsourced functions and activities”.

We strongly advise against the introduction of a new member states option where “Member States may decide to provide that IORPs shall, in a timely manner, inform or notify the supervisory authorities on the outsourcing of critical or important function or activities as well as any subsequent changes with respect to those functions or activities”. This would unnecessarily increase bureaucracy, complexity and cost for IORPs and the sponsoring undertakings. 


See also 9. for comments about the need to limit the volume of supervisory regulation.
	Agreed (Option 1) 

Disagree: Member States may decide to provide this,  taking in consideration the risks and the possible administrative burden for the system



	564. 
	BT Pension Scheme Management Ltd
	18.
	We believe that it is a significant step forward to apply standards to outsourcing that go beyond merely requiring IORPs to be willing to outsource services to other member states, as the current directive requires. We believe that the structure of the proposed principles is appropriate – and on the whole would favour the flexibility of Option 2 in responding to specific circumstances – but we would argue for the introduction of one clarification in the key standards for any outsourcing contract. Subparagraph (a) currently states that “the quality of the system of governance remain[s] intact”. Any outsourcing contract introduces a new agency relationship into the running of an IORP, and therefore introduces risks that actions may be taken more in the interests of the agent than of the principal (the IORP and its beneficiaries). We would therefore suggest that (a) be extended to say that “the quality of the system of governance remains intact, and that fiduciary duties are applied contractually of the provider of the outsourced services”.
	Disagree: the majority of Stakeholders prefers Option 1

Disagree: providing the IORPs with a list of minimum contents for the outsourcing agreement (outsourcing agreement chapter list) could help IORPs to better define contracts aimed to protect the beneficiaries.

Agreed: the specification is aimed to protect IORP beneficiaries.



	565. 
	Bundesarbeitgeberverband Chemie e.V. (BAVC)

(Germany)
	18.
	From BAVCs’ perspective IORPs are allowed to outsource functions to 3rd parties remaining fully responsible.  BAVC supports the statement that “IORP cannot be required to have detailed technical skills or abilities to carry out the activities autsourced to 3rd parties” and the undertaken list of functions and activities.  However, BAVC does not agree with the drafting options concerning reporting of the IORP – it has to be left to the discretion of the Member States. 


	Noted

Disagree: Member States may decide to provide this, taking in consideration the risks and the possible administrative burden for the system.



	566. 
	CEA European Insurance and reinsurance Federation
	18.
	The draft advice recognises that the level of outsourcing and the approach followed on the supervision of outsourced activities varies enormously between countries, and the solution should therefore guarantee a certain degree of flexibility in the system.

The CEA agrees with EIOPA’s view that the material elements of Article 49(1) of Solvency II are generally applicable to IORPs. Furthermore, the CEA supports the replacement of article 49(2) by point 3 in EIOPA’s advice. In addition, as is currently the case, the ultimate responsibility for outsourced functions should be borne by the IORP. 

Finally, the CEA would like to stress that clarification is needed on how the outsourcing of key functions to the sponsoring undertaking should be handled. 

As stated in our answer to question 17, in the event that an entity performing the outsourced function is already supervised by another authority, clarification is needed to avoid overlap of supervision, especially where there are two regulators responsible for pension regulation and financial regulation. The advice should make clear that where the entity performing the outsourcing function is itself a regulated financial entity, any requests for information etc should come from its primary supervisor, not the supervisor of the IORP. 


	Noted

Noted

Agreed: clarification could be done in Level 2 regulation

Disagree: as IORP remains fully responsible for outsourced functions or activities, Supervisory Authority should be able to supervise the IORP’s activity independently of whether part of this activity is outsourced.

Furthermore the comment is in contrast with the suggested requirement about the power of Supervisory Authority to have access to data and business promises of the service provider (see CfA 12).

The eventual overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  



	567. 
	Chris Barnard
	18.
	I agree with the proposed principles of the revised IORP Directive. Both options regarding the role of supervisory authority are reasonable.
	Disagree: the majority of Stakeholders prefers Option 1



	568. 
	European Association of Paritarian Institutions of
	18.
	Pension schemes should be able to outsource various functions. It is also necessary that an adequate transition period is provided to implement or outsource these functions. 

AEIP agrees with EIOPA’s advice that “Member States shall ensure that insurance and reinsurance undertakings [IORPs] remain fully responsible for discharging all of their obligations under this Directive when they outsource functions.” And fully agrees that “The IORP cannot be required to have detailed technical skills or abilities to carry out the activities outsourced to 3rd parties.”

Considering the role of the supervisor, AEIP underwrites EIOPA’s conclusion in paragraph 15.3.13 that “the suggested solution should take into account the administrative burden for both the Supervisory Authority and IORPs” and that “The Supervisory Authority has to be focussed on the supervision of real critical situations that could arise from the outsourced activities/function”.

Therefore AEIP does not agree with the drafting option proposed by EIOPA concerning the reporting of the IORP on the outsourcing of its activities. AEIP considers that the option of requiring notification of the outsourcing of a function by the IORP, must be left to the discretion of the Member States that has to decide on this, taking in consideration the risks and the possible administrative burden. With regard to outsourcing principles, Art. 9 of the IORP should be the starting point. 
	Noted

Noted

Noted

Disagree: the majority of Stakeholders prefers Option 1

Noted

	569. 
	European Federation for Retirement Provision
	18.
	What is the view of the stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

EFRP agrees with EIOPA that the current principles on outsourcing in the IORP Directive have to be maintained in the revised IORP Directive (section 15.4.1). There is a clear trend in the sector that IORPs outsource more and more activities. This is mainly due to the fact that an IORP cannot be required to have all the technical skills and abilities needed to run an IORP (section 15.4.2).

We agree with the principle that the IORP remains fully responsible when they outsource functions or activities to third parties and propose to include this principle in the Level 1 Directive without further L2 measures (section 15.4.2). 

EFRP would warn against too many prescriptive rules on the selection process and ongoing monitoring of the outsourced activities. We do not see any beneficial effect of having Level 2 measures stipulating the minimum content of an outsourcing agreement. Every outsourcing agreement is different and imposing a harmonised framework is unworkable.  

Role of the supervisory authority 

EFRP strongly support option 1 to deal with the role of the supervisory authority in case of outsourced activities. 

However, we believe that it is sufficient that “Member States must ensure that supervisory authorities have the necessary powers at any time to request information on outsourced functions and activities”. 

We do not like to see the introduction of a new member states option where the “member state may decide to provide that IORPs shall, in a timely manner, inform or notify the supervisory authorities on the outsourcing of critical or important function or activities as well as any subsequent changes with respect to those functions or activities”.  In general Member States options create legal complexities for cross-border providers which should be minimized having regard to the objective of intensifying cross-border activity.  

EFRP fails to see any valid reason to distinguish in the Level 1 framework Directive between IORPs that are registered or IORPs that are authorised, as proposed in option 2. As stated above, in our opinion a Level 1 principle that “member states must ensure that supervisory authorities have the necessary powers at any time to request information on outsourced functions and activities” should be accepted as sufficient. 


	Noted

Noted

Disagree: providing the IORPs with a list of minimum contents for the outsourcing agreement (outsourcing agreement chapter list) could help IORPs to better define contracts aimed to protect the beneficiaries.  

Agreed (option 1)

Disagree: Member States may decide to provide on this,  taking in consideration the risks and the possible administrative burden for the system.

Noted



	570. 
	European Metalworkers Federation (EMF)
	18.
	“What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?”

No comment.


	

	571. 
	German Insurance Association – Gesamtverband der Deutschen Versicherungswirtschaft (GDV)
	18.
	The GDV agrees with EIOPA’s view that the material elements of Article 49(1) of Solvency II are generally applicable to IORPs. Furthermore, the GDV supports the replacement of article 49(2) by point 3 in EIOPA’s advice. In addition, as is currently the case, the ultimate responsibility for outsourced functions should be borne by the IORP. 

Finally, the GDV would like to stress that clarification is needed on how the outsourcing of key functions to the sponsoring undertaking should be handled. 


	Noted

Agreed: clarification could be done in Level 2 regulation



	572. 
	Groupe Consultatif Actuariel Européen.
	18.
	We agree with the analysis and impacts as laid out.
	

	573. 
	Ius Laboris.
	18.
	Ius Laboris agrees with the principles proposed by EIOPA.  Outsourcing should be an option, for critical or important functions. In addition, Ius Laboris agrees with EIOPA regarding the type of Outsourcing. More specifically, it must be undertaken in such a way that: (a) the quality of the system of governance remains intact and (b) there is no undue increase in operational risk. These terms should be clarified.

Regarding the role of the supervisory authority, Ius Laboris clearly prefers option 1.  Ius Laboris is of the opinion that a prior notification of the outsourcing to the supervisory authority should not be imposed by the revised Directive, not even for IORPs that are authorized.  It should be left to the discretion of the national legislation whether a notification of the outsourcing is required, and if so, whether such a notification should be made prior to the outsourcing or could also be a posteriori (eg by means of the annual reporting to the supervisory authority). 
	Agreed: clarification could be done in Level 2 regulation

Agreed (option 1)



	574. 
	Jan KOEMAN, Head of Pension Policy Department

Min
	18.
	CfA 20 Outsourcing 

18.What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

The answer to question 13 also applies to this question. 
	

	575. 
	Mercer Limited
	18.
	We agree with the principle that IORPs should be permitted to outsource most aspects of their management to third party providers whilst retaining the responsibility for ensuring any functions are provided effectively. 

We are a bit concerned by Article 49 (2)(c) in the Solvency II Directive and the statement in 15.3.6, that outsourcing ‘cannot hinder the exercise of an effective supervision by Supervisory Authorities’. Although clearly service providers should not be appointed with a view to avoiding supervision, in our view, the prime consideration should be that outsourcing cannot hinder the effective running of the IORP – provided this is the case, then Supervisory Authorities should be able to organise themselves to operate effectively in relation to any third party arrangements. The compromise that EIOPA has suggested in its proposal 3(c) seems to achieve this. 

However, we do not understand the need for IORPs to notify supervisory authorities in a timely manner, of any decisions taken with respect of outsourcing. We expect supervisory authorities will become aware of this through normal disclosure requests and requirements, and that should be sufficient. 

In relation to the drafting options regarding the role of the supervisory authority, as before we suggest that supervisory authorities’ ability to request information is limited to cases where it is reasonable for them to do so and that the information they are able to demand is proportionate.
	Noted

Noted

Agreed (option 1); Disagree: Member States may decide to provide on this,  taking in consideration the risks and the possible administrative burden for the system.



	576. 
	NATIONAL ASSOCIATION OF PENSION FUNDS
	18.
	OUTSOURCING

See answer to q.17.


	Disagree: as IORP remains fully responsible for outsourced functions or activities, Supervisory Authority should be able to supervise on the IORP activity independently that part of this activity is outsourced.

Furthermore the comment is in contrast with the suggested requirement about the power of Supervisory Authority to have access to data and business promises of the service provider (see CfA 12).

The eventual overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  

Disagree: providing the IORPs with a list of minimum contents for the outsourcing agreement (outsourcing agreement chapter list) could help IORPs to better define contracts aimed to protect the beneficiaries.

	577. 
	Pensioenfederatie
	18.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

Conclusion:


We refer to our comments under CfA 12 (i.e. question 17 of this document), supervision of outsourced functions;


additional guidance could relate to an international standard as for example the ISAE 3402; 


article 9 of the IORP Directive should be the starting point with regard to outsourcing principles;


we could agree with option 1, but would like to have the second sentence about the notification obligation to be deleted.


	Noted.

To be evaluated

Noted

Agreed (option 1); Disagree: Member States may decide to provide this, taking in consideration the risks and the possible administrative burden for the system.

	578. 
	Pensioenfonds Zorg en Welzijn (PFZW)
	18.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles? 

In general we agree with EIOPA on the material elements of Article 49 of Directive 2009/138/EC that need to be amended or removed to adequately address the specificities of IORPs in relation to outsourcing (section 15.4 of the EIOPA draft response).

In addition we would like to state the following:

PFZW agrees with EIOPA that the current principles on outsourcing in the IORP Directive have to be maintained in the revised IORP Directive (section 15.4.1). We also agree with the principle that the IORP remains fully responsible when they outsource functions or activities to third parties and propose to include this principle in the Level 1 Directive without further Level 2 measures (section 15.4). In this respect, too many prescriptive rules on the selection process and ongoing monitoring of the outsourced activities need to avoided. We do not see any beneficial effect of having Level 2 measures stipulating the minimum content of an outsourcing agreement. Every outsourcing agreement is different and imposing a harmonised framework is unworkable.  


	Noted

Noted

Disagree: providing the IORPs with a list of minimum contents for the outsourcing agreement (outsourcing agreement chapter list) could help IORPs to better define contracts aimed to protect the beneficiaries.

	579. 
	Sacker & Partners LLP
	18.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?

The proposed requirements for notification to supervisory authorities in relation to the outsourcing of certain functions appear unduly onerous.  

15.
In the UK, pension scheme trustees may, for example, choose to delegate responsibility for administration.  However, they retain ultimate accountability.  Given the obligations on trustees in terms of monitoring and compliance under existing governance and internal control requirements, in our view, it is unnecessary to impose additional reporting requirements.  
	Disagree: Member States may decide to provide this, taking in consideration the risks and the possible administrative burden for the system.



	580. 
	Südwestmetall Verband der Metall- und Elektroindustrie
	18.
	What is the view of the stakeholders on the proposed principles of the revised IORP directive? How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles?


	

	581. 
	The Association of British Insurers
	18.
	The draft advice recognises that the level of outsourcing and the approach followed on the supervision of outsourced activities varies enormously between countries, and the solution should therefore guarantee a certain degree of flexibility in the system.

The advice on Art. 49 of the Solvency II Directive is appropriate. However, in terms of the drafting options regarding the role of the supervisory authority, and as set out in our response to question 17, we believe it is necessary to make clear that where the entity performing the outsourcing function is itself a regulated financial entity, any requests for information etc. should come from its primary supervisor, not the supervisor of the IORP. 
	Noted

Disagree: as IORP remains fully responsible for outsourced functions or activities, Supervisory Authority should be able to supervise on the IORP activity independently that part of this activity is outsourced.

Furthermore the comment is in contrast with the suggested requirement about the power of Supervisory Authority to have access to data and business promises of the service provider (see CfA 12).

The eventual overlap of supervision may happen, but the Supervisory authorities pursue different objectives.  



	582. 
	The Association of Finnish Pension Foundations
	18.
	The general tendency is to outsource more and more. The fact is even more true with pension fund as it cannot have all the technical skills and abilities needed to run IORP. Too many prescriptive rules and monitoring of the outsourced activities may be harmful for pension fund.
	Noted

	583. 
	The Association of the Luxembourg Fund Industry (A
	18.
	What is the view of stakeholders on the proposed principles of the revised IORP Directive ? 

We agree that outsourcing of critical or important functions or activities of IORPs should be made subject to certain limitations that would be included in the revised IORP Directive. Outsourcing can not lead to operating inefficiency in IORPs. Furthermore, it cannot hinder the exercise of an effective supervision by Supervisory authorities. 

We also agree that Member States shall ensure that IORPs remain fully responsible when they outsource functions or activities to third parties.

In this context, we agree with EIOPA’s view that Art. 49 of Directive 2009/138/EC (Solvency II), reformulated in a positive way, is a good basis for addressing the specificities of IORPs in relation to outsourcing.

Further, we fully agree that the revised IORP Directive contains a principle requiring IORPs to have a written outsourcing agreement and that Level 2 would then provide for the minimum contents of the agreement.

We would also welcome a precision by the IORP Directive (or on Level 2) on


which functions and activities are considered as being critical and important and


which functions would be considered as other functions that could eventually be carried out by undertakings which do not fall under specific prudential supervision.

Our opinion is that outsourcing by IORPs to non-supervised entities should be avoided.  

Finally, as to the role of the supervisory authority, we are in favor of Option 2, i.e. a system where 


For IORPs that are registered, the Supervisory authority should have the necessary powers at any time to request information on outsourced functions and activities  and


For IORPs that are authorized, the IORP shall in timely manner notify the supervisory authority prior to the outsourcing of critical or important functions or activities as well as any subsequent changes with respect to those functions or activities.

How do stakeholders evaluate the positive and negative impacts of the introduction of revised outsourcing principles ? 

The revision of the outsourcing principles of the IORP Directive is in the interest of the affiliated members of the IORPs. This can only be positive. 


	Noted

Noted

Noted

Noted

Disagree: difficulty to define a closed list of critical or important functions or activities.

Disagree: IORPs remain fully responsible when they outsource functions or activities. Furthermore the supervisory activity on outsourced functions and activities has to be straightened (see CfA 12: for example power of SA to have access to data and business promises of the service provider)

Disagree: the majority of Stakeholders prefers Option 1 

Noted



	584. 
	The Society of Pension Consultants
	18.
	We suggest that the fundamental principle must be that, provided the IORP takes appropriate safeguards when outsourcing services, any liability for the outsourced services should be transferred to the provider of those services. The type of appropriate steps envisaged would be selecting a suitably qualified provider, conducting due diligence on the selected provider, ensuring adequate contractual protections/obligations and monitoring compliance with them. 

We agree that the IORP should remain legally responsible for providing the relevant pension benefits but, if particular services have been correctly outsourced, that fact should be a defence against legal liability for the IORP, if the selected provider does not perform to the necessary standard.


	Agreed, see comment 600
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