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Stakeholder: EACB – European Association of Co-operative Banks 


 


 


 


The European Association of Co-operative Banks (EACB) is the voice of the co-operative banks in Europe. It represents, 
promotes and defends the common interests of its 28 member institutions and of co-operative banks in general. Co-operative 
banks form decentralized networks which are subject to banking as well as co-operative legislation. Democracy, transparency and 
proximity are the three key characteristics of the co-operative banks’ business model. With 4.000 locally operating banks and 
63.000 outlets co-operative banks are widely represented throughout the enlarged European Union, playing a major role in the 
financial and economic system. They have a long tradition in serving 176 million customers, mainly consumers, retailers and 
communities. The co-operative banks in Europe represent 50 million members and 750.000 employees and have a total average 
market share of about 20%.  


For further details, please visit www.eurocoopbanks.coop 
 
Address: Rue de l’Industrie 26-38 B-1040 Brussels  
Tel:  (+32 2) 230 11 24  
Fax: (+32 2) 230 06 49  
E-mail: secretariat@eurocoopbanks.coop 
Enterprise: 0896.081.149 
Lobbying register: 4172526951-19  
 
 
 
 


  



http://www.eurocoopbanks.coop/�
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CFA Questions Comments 


General Comments  EACB welcomes the review of the Financial Conglomerates Directive (FiCoD). The FiCoD is now 
implemented for more than 10 years. The recent developments in the international and European 
regulatory frameworks for banking and insurance sectors may have to be reflected on.  


 FiCoD provides a robust regulatory framework but it should not be changed before Basel III and 
Solvency II are in place. It is important to give the necessary time to implement the new sectoral 
rules before changing the rules at the conglomerate level. Moreover, the regulation should be rather 
stable to give the industry the possibility to take good business decisions. 


 It is, in particular, important to reflect on the way FiCo capital requirements will be calculated. 
Currently, FiCo capital requirements are calculated based on the sectorial minimum requirements 
(excluding buffers). Annex G of the current consultation paper is unclear whether the capital 
requirements for a FiCo will be based on insurance sector’s and banking sector’s capital requirements 
with or without buffers.  


 Including the buffers from Solvency II (SCR) and CRD IV/CRR I (capital conservation buffer) would 
change the concept of current FiCo capital requirements, and would shrink the current supplementary 
capital ratios. Sectorial capital buffers should not be taken into the calculation of the FiCo capital 
requirements for the following reasons: 


• Buffer requirements may differ from one country to another. This might raise level playing field 
issues and also make comparison between FiCos capital adequacy difficult. 


• The sectorial buffer requirements would limit the amount of transferable own funds inside a FiCo, 
which would lead to very low FiCo capital adequacy ratios calculated according to current 
formulas. Capital planning inside a FiCo would also have very limited possibilities. 


• Currently FiCo capital requirement is a minimum requirement, which can not be breached without 
serious consequences. If the sectorial buffer requirements are included in FiCo capital requirement 
calculation, this would imply that the FiCo capital requirement would not anymore be a minimum 
requirement in the same way as it is currently. It would rather mean that this requirement can be 
breached, while distributions would be limited (if CRD4 logic would be applied). Consequently, the 
whole basis of FiCo capital requirement would have to be revised when drafting FICOD2. 
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 Considering these issues the most appropriate approach would be to introduce a separate FiCo level 
buffer requirement in addition to FiCo minimum requirement, while minimum requirement would 
consist of consolidated sectorial minimum requirements as it is now. 


 Risk concentrations thresholds should be in line with sectorial rules and should under no 
circumstances be lower than sectorial thresholds. Too low thresholds would lead to unnecessary 
administrative burden to FiCo's and overwhelming reports to the supervisors. 
 


1. What should be the 
perimeter of 
supervision, when a 
financial conglomerate 
is supervised on a 
group wide basis? 


 As a general rule and in light of the new accounting standards IFRS 10 (dealing with the inclusion of 
all material risks borne by the conglomerates), we consider that the supplementary supervision 
perimeter should be aligned with the accounting consolidation perimeter. In the case of financial 
conglomerates headed by a supervised entity, the perimeter of supplementary supervision should 
consist of entities included in the accounting consolidation at the highest consolidation level of the 
group. In the case of mutual banking groups, this perimeter would include entities consolidated in the 
balance-sheet of the central body, as well as the regional banks and their subsidiaries.  


 An exemption can be foreseen for entities whose inclusion would lead to inappropriate figures. This 
exemption can be subject to approval by the competent authority on a case-by-case basis (e.g. 
temporary holdings).  


 Financial conglomerates should consolidate SPV / SPE depending on the extent to which those entities 
are controlled by the group and depending on conglomerates’ exposure to risks. SPVs controlled by 
the FiCo and SPVs to which the group has a significant exposure could be consolidated even if the FiCo 
does not have the majority of risks and/or revenues.  


 The inclusion of IORPs in the scope of FICOD should also follow the accounting consolidation. It is 
important to note, though that IORPs are not in the scope of Solvency2 regime, they have different 
structures (for some the risks and benefits are to employees, for others risks are carried by 
employers) in some countries consolidation of IORPs is prohibited by law and in the case of defined 
benefit pension funds, assets are deducted or risk-weighted under CRR I. In this context, it should be 
clarified which specific risks IORPs would pose to a financial conglomerate that do not exist at sectorial 
level. Specific requirements in the context of a financial conglomerate should be justified.  


 EACB appreciates the effort to take into consideration for the scope of FICOD all the financial activities 
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that pose relevant risks to the group, regardless whether the head of the group is a regulated entity. 
All relevant holding companies (MFHC, MAHC and MAIHC) should be subject to supervision. Group 
supervision should be the only relevant supervisory level and all supervision should be only made at 
the highest consolidated level.  


 Supervision should not be the reason for organisational changes. Such a requirement would be a too 
far-reaching and could lead to an unjustifiably interference in the governance of the company. On the 
other hand, supervisors should be given the necessary tools and principles to designate technical 
supervisory group structures for regulatory purposes which could deviate from normal group structure 
- if necessary from supervisory point of view.  


 Unregulated entities and regulated entities’ interactions within a financial conglomerate should be 
taken into account as "environmental" factors as part of the Pillar 2 process for banks and as part of 
the Own Risk and Solvency Assessment (ORSA) for insurers. The regulation should not be extended to 
unregulated entities. This will ensure that unregulated entities should not be treated differently 
because they are part of a financial conglomerate than the unregulated entities which are part of other 
regulated financial groups. 


 
2. Given your experience 


and expertise, which 
legal entity in a 
conglomerate should 
be responsible and 
qualify for compliance 
with group wide 
requirements, i.e. 
which legal entity 
should be the 
responsible parent 
entity? 


 As an association representing co-operative banks of different structures we are concerned about 
different control rapports than the usual parent-subsidiary relationship. In case of groups formed by 
institutions permanently affiliated to a central body as in Article 3 of the CRD3, the central body 
referred to should be the responsible entity. FiCoD should also recognise these kinds of group 
structures and not be restricted to "normal" parent-subsidiary structures.  


 The legal entity that should be responsible to implement, calculate and monitor group wide 
requirements, on behalf of all entities included in the supplementary supervision in the case of mutual 
banking groups should be the central body as defined by national laws. 


 


 


3. Given your 
supervisory 


 We support the application of all regulatory requirements to the responsible entity. However, sectorial 
requirements especially regarding governance issues should not be duplicated by FICOD2. For 
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experience and 
expertise, which 
requirements should 
be imposed on this 
qualified parent entity 
in the context of group 
wide supervision? 


example group level integrated ICAAP/ORSA documentation should be sufficient to cover all relevant 
aspects of respective FiCo related requirements with only minor additions from a FiCo perspective. 
Separate FiCo-ICAAP/ORSA should not be required in addition to sectorial group level documentation 
which already includes the relevant FiCo aspects. 


 The requirement for the responsible entity to have “a directing role over the entities of the 
conglomerate” is excessive. In many countries such a requirement would breach the company law and 
possibly other existing national legislations creating legal uncertainty. As long as the supervisor is 
entitled to designate a specified regulated entity as point of entry (tool 3), we don’t see the need to 
develop additional requirements towards the ultimate responsible entity or a specific enforcement 
regime.  


4. Given your 
supervisory 
experience and 
expertise, which 
incentives (special 
benefits or sanctions) 
would make the 
enforcement of the 
group wide 
requirements more 
credible? 


 EACB supports addressing all sanctions to responsible entity. The responsible entity should be 
required to make necessary corrective measures in regards of other entities in the group. Possible 
benefits from rigorous internal enforcement of prudential rules and principles should be studied 
further. 


 It is worth clarifying that such sanctions should only be used to address problems relating to financial 
conglomerates’ supervision and should not cover sectorial issues. In particular, it should not seek to 
address shortcomings in the insurance sector prudential regulation. This could create an unlevel 
playing field with insurance companies not under the FiCo supervision.   


 


5. When reflecting upon 
this advice, would 
supervisors in Europe 
need other or 
additional 
empowerment in their 
jurisdictions? 


 As regards the possible development of binding technical standards for a common reporting scheme 
on risk concentrations and intra group transactions further cost / benefit analysis should be 
performed, In some member States where financial conglomerates are already subject to intra-group 
transaction or concentration limits and restrictions, it is questionable whether far more detailed 
common reports on this added value.  


 Relating the internal controls suggestions EACB would like to remind that there are already sectorial 
regulations providing for detailed rules. We strongly advise not duplicating sectorial regulations in the 
Financial Conglomerate directive. However, the coordination duties at group level should include 
coordination of internal controls mechanisms.  
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Annex H Questions  


General Comments  
1. How many additional 


conglomerates would 
be in the scope of the 
FICOD if 
a. IORP Pension funds 
were to be included? 
b. SPV/SPEs were to 
be included? 


 


2. What characteristics 
would these new 
financial 
conglomerates have 
(size, type etc…)? 


 


3. What would be the 
scale of additional 
capital requirements 
(and the differences in 
the quality of capital?) 
if 
 
a. IORP Pension 
funds were to be 
included? 
 
b. SPV/SPE were to be 


 


 


 


 


 


 IORP pension funds do not have an established EU-wide regulatory framework (like Solvency II), 
therefore IORP capital requirements may differ from one country to another. It is unclear which capital 
requirement should be used for IORPs, if they would be included in FiCos. 
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included? 


4. Please provide some 
information on the 
potential additional 
compliance costs were 
your group to be 
identified as a 
conglomerate under 
these proposals. 


 It is clear that wider requirements imply more costs. However, the proposals are at such a broad 
level, that it is impossible to present even a preliminary cost estimate at this stage. 


 


5. Please could national 
supervisors provide an 
estimate of the 
additional resources 
required were the 
scope of supervision 
to be enlarged as 
envisaged in this 
proposal. 
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EBF Ref.: D1405B-2012 


Brussels, 31 July 2012 


 


Set up in 1960, the European Banking Federation is the voice of the European banking sector (European 


Union & European Free Trade Association countries). The EBF represents the interests of some 5000 


European banks: large and small, wholesale and retail, local and cross-border financial institutions. 


The EBF is committed to supporting EU policies to promote the single market in financial services in general 


and in banking activities in particular. It advocates free and fair competition in the EU and world markets 


and supports the banks' efforts to increase their efficiency and competitiveness. 


 


EBF COMMENTS ON THE EBA, EIOPA AND ESMA’S JOINT CONSULTATION 


PAPER ON ITS PROPOSED RESPONSE TO THE EUROPEAN COMMISSION’S 


CALL FOR ADVICE ON THE FUNTAMENTAL REVIEW OF THE FINANCIAL 


CONGLOMERATES DIRECTIVE 


 


 


 


1. The EBF supports the European Commission’s efforts to identify structures which might 


have remained outside of the scope of the Financial Conglomerates Directive (FICOD) so 


far and to extend the supplementary supervision of financial conglomerates to those 


components which expose the group of which they are a component to the type of risks 


which the Financial Conglomerates Directive seeks to address. 


 


2. We note that the European Commission is also examining in parallel how the EU 


legislative framework would need to address Shadow Banking Activities to prevent 


regulatory arbitrage. The outcome of this workstream is likely to be relevant to the 


present consultation as well as it may influence the definition of two main building 


blocks of the FICOD, i.e. the concepts of “financial sector” and “regulated entity”.  It is 


essential, therefore, that the FICOD and Shadow Banking workstreams be duly 


coordinated. 


 


The Financial Conglomerates which the EBF members represent are, in principle, 


structures which are headed by a credit institution.  Our impression is that the proposed 


consultation does not touch upon such structures: entities within a banking group that are 


not regulated as such under Community Law, are indeed already included today in the 


supervision that is being organised on the basis of the Capital Requirements Directive 


(CRD) taking into account that the CRD organises banking supervision at a consolidated 


level so as to include the banking group as a whole. 


 


3. There is one particular are of concern, i.e. the proposed inclusion of “all” SPEs in 


Financial Conglomerates. Because of the supplementary character of the FICOD 


regulation, we strongly suggest that the FICOD Review would focus first on the scope of 


consolidation within the sectoral regulation when examining this issue.  If there are good 
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reasons to restrain from requiring a given entity to be included in the consolidation 


perimeter – neither as part of a banking nor an insurance group -, we believe that the 


conclusion needs to be that its inclusion in a financial conglomerate would not be 


necessary or appropriate either. 


 


As any gap in the present regulation should, therefore, be indentified and resolved as part 


of the sectoral rule, the banking sectoral rules governing consolidation should be 


examined first.  CRD: Consolidation requires the entity in question (i) to carry out certain 


activities and (ii) to be controlled. 


 


- The first condition is hardly ever a hurdle given the already ultra-wide definition 


of activities that may be made subject to consolidation.  This is in particular true 


for all activities relating to “financial instruments’.  We have not become aware of 


SPVs which would not meet the conditions of a financial institution.  In other 


words, while SPVs are typically not “regulated”, they are practically, without 


exception, eligible for bank sectoral consolidation. 


 


- The second condition, “control”, is much more difficult to achieve or demonstrate.  


It should be reminded foremost, however, that consolidation for regulatory 


consolidation purposes has substantially further-reaching consequences than 


consolidation for accounting purposes.  For good reasons, the term “control” 


implies that the “controlling” entity is able – whether on a legal or factual basis – 


to enforce its obligation of a group parent with regard to its subsidiaries.  The SIC 


12 approach under IFRS does not ensure that.  In fact, it is largely based on fiction 


rather than fact, as it equates risk with control. 


 


We were also surprised that SIC 12 is still taken into consideration despite the fact 


that it has been abolished under IFRS rules giving way to a uniform application of 


the control concept as well. 


 


Our conclusion is, therefore, that the fact that many SPVs may not be consolidated for 


regulatory purposes (nor form part of financial conglomerates accordingly) should not 


per se give rise to concerns: risks of whichever nature which remain on an institution’s 


books are very tightly captured under the revised sectoral regimes (starting with CRD 


I/Basel II). 


 


Moreover, where a certain exposure may not be fully reflected under Pillar 1, Pillar 2 


(SRP and ICAAP) is designed to close such a potential gap. 


 


In other words: what is important is a thorough identification of risks and their adequate 


provisioning against.  If this is achieved (and we think this is the case now), consolidation 


or non-consolidation becomes of lesser importance from a prudential perspective. 


 


In any event, we do not see any evidence which would support the undifferentiated 


inclusion of “all” SPVs within the scope of conglomerates’ supervision.” 
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4. In general, we believe the consultation paper to be an acceptable starting point for further 


work.  It is, however, too theoretical and probably not sufficiently rigorous to constitute a 


solid basis for sound and definite policy options. 


 


 


 


 
Contact Person:  Wilfried Wilms 
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Stakeholder: European Federation for Retirement Provision – EFRP, Koningstraat 97 Rue Royale bus/bte 21, B-1000 


Brussels  


Contact: Matti Leppälä,  


Secretary General / CEO  


Tel: +32 (0)2 289 14 14  
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 The question numbers below correspond to Joint Consultation Paper JC CP 2012 01 


Please follow the instructions for filling in the template:  


 Do not change the numbering in column “Question”. 


 Please fill in your comment in the relevant row. If you have no comment on a question, keep the row 


empty.  


 There are in total 10 questions. Please restrict responses in the row “General comment” only to material 


which is not covered by these 10 questions. 


o If your comment refers to multiple questions, please insert your comment at the first relevant 


question and mention in your comment to which other questions this also applies. 


o If your comment refers to parts of a question, please indicate this in the comment itself. 


 


Please send the completed template to joint-committee@eba.europa.eu, 


jointcommittee@eiopa.europa.eu, and joint.committee@esma.europa.eu, in MSWord Format, (our IT tool 


does not allow processing of other formats). 


 


 


 


 


 


 


 


CFA Questions Comments 


General 


Comments 


The European Federation for Retirement Provision (EFRP) welcomes the revision of the Directive 2002/87/EC on the 


supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate 


(FICOD). Yet, with reference to the Recommendation 1 (enlarge the perimeter of the supervision) and to the possible inclusion of 


Institutions for Occupational Retirement Provision (IORPs) as part of a financial conglomerate, the EFRP considers that this 


initiative is: 



mailto:joint-committee@eba.europa.eu

mailto:jointcommittee@eiopa.europa.eu
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1. Untimely: The IORP Directive, which defines the general framework for supervision of Institutions for Occupational 


Retirement Provision, is currently under revision. The process is currently in its technical phase, with EIOPA consulting 


stakeholders on the technical specifications of the Quantitative Impact Study. At this point in time, bringing the IORPs 


within the financial conglomerate would set a specific framework for some IORPs. This is particularly undesirable, at a 


moment when the general framework is being defined. Such a move would be not only undesirable, but even counter-


logic. The EFRP would ask for a more logic sequence, where the general framework (IORP II Directive) is defined, before 


any specific discipline for IORPs is set. 


2. At risk of generating differentiation in treatment of IORPs across the European Union: Being the general 


supervisory framework under revision, the definition of a special supervisory regime for IORPs which are included in a 


FICO may introduce an undue and undesirable differentiation between the supervisory criteria and practices applying to 


different IORPs across the European Union. 


3. Unable to attain the relevant subjects, despite positive intentions: In some cases, IORPs may deserve being 


included under a special supervisory framework, particularly when they are part of a financial conglomerate as defined by 


the Joint Forum1. Yet, financial conglomerates of this kind mainly provide workplace pensions in Member States where the 


pension vehicle is not defined as an IORP, according to national legislation. Therefore, in relevant cases, IORPs, which 


might be legitimately considered as part of a FICO, would not be included under the scope of the revised FICOD, because 


they wouldn’t be defined as IORPs according to relevant national law.   


 


1 A financial conglomerate is “any group of companies under common control or dominant influence, including any financial holding company, which conducts 
material financial activities in at least two of the regulated banking, securities or insurance sectors” 


1.   In some Member States (e.g. ES, FI, NL, UK) the financial conglomerate and the IORP are two separate entities: the 


financial conglomerate is not allowed to transfer assets from the IORP and vice versa (complete ring-fencing). The relation 


between the sponsor company and the IORP is already governed by the current rules of the IASB, in particular the rules of 
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IASR 19 (International Accounting Standards Revised) which have recently been revised and will enter into force as of 1 


January 2013. The rules of IASR 19 already prescribe which results and risks in relation to the IORP should be included in 


the balance sheet and profit and loss account of the sponsor/company. A revised FICO Directive which would, contrary to 


these facts, assume a group relation including inherent risks of double gearing and excessive leveraging (and, as a 


consequence, an obligation to consolidate the balance sheets of the sponsor/company and the IORP) would undermine 


these already existing accounting rules. This would in practice lead to a major confusion. Hence, there is no reason to 


include the IORP within the financial conglomerate and impose common capital requirements for supervisory purposes: in 


any case, the financial risk cannot be transferred between different entities; 


 Furthermore, it can be noted that, even when IORPs would (contrary to the aforementioned arguments) be included as 


part of a financial conglomerate, this would probably turn out to be meaningless in practice, because the risks to be 


addressed by the FICO Directive (double gearing, excessive leveraging etcetera) can not take place in the case of IORPs. 


The reason for this is that these risks are already adequately covered by the existing IORP Directive (2003/41/EC) and its 


ongoing revision. Article 18 of the IORP Directive already regulates “intra-group transactions” between a company/sponsor 


and an IORP in an adequate manner. Adding FICO supervision would imply double (and perhaps contradictory) supervision 


 In a situation of market distress, where the financial conglomerate or the IORP (or both) is facing a funding shortfall, 


defining common capital requirements for the financial conglomerate including, as such, the IORP, thus obliging one of the 


entities to fill the funding shortfall of the other, would extend the situation of economic distress from one entity to the 


other, thus broadening and deepening the systemic risk; 


 Given the diversity of IORPs amongst Member States, it is difficult to analyze the risks that they may pose to the financial 


system and to the conglomerates in a harmonized way. Whilst IORPs have legal personality in some Member States, in 


other Members States they do not. Moreover, in many cases IORPs are not for profit organizations, established on the 
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basis of a social agreement, and implying the direct participation of social partners (members of the Board); hence, the 


inclusion under the general definition of “financial sector” is not appropriate for IORPs; 


 The ongoing revision of the IORP Directive aims to improve the security of occupational pensions and IORPs. A revision of 


the FICOD pursuing the same goal through a different legislative text would be overlapping and confusing. EIOPA is 


currently aiming to design, with the contribution of stakeholders and the broader public, who are going to provide their 


responses to the ongoing consultation, a revised IORP Directive which fits with the characteristics and diversity of IORPs in 


the European Union. Including IORPs under FICOD would regulate just a very limited part of the European IORPs, setting 


requirements which are only similar, not the same, to those applying to other IORPs active in the EU; 


 Article 4 of the revised FICOD Directive (FICOD 12) states that “Member States shall require that all persons who 


effectively run the insurance holding company or the mixed financial holding company are fit and proper to perform their 


duties”. If this provision applied, mutatis mutandis, to IORPs, it might affect the participation of members, beneficiaries 


and social partners in the IORP governance structure. As recalled in the response by the EFRP to the second consultation 


carried out by EIOPA on the revision of the IORP Directive, the “fit and proper” requirements have to be linked to the 


nature and risk profile of an IORP. There may be some general principles of “fit and proper” requirements that are similar 


to insurance and reinsurance undertakings, but the content of the requirements need to be adapted to the specificities of 


the IORPs. It is important that the Board as a whole has an adequate level of expertise; it should not be required that 


each and every member of the Board of the IORP fulfils all “fit” professional expertise requirements. Once again, the 


proportionate definition of these requirements is currently undertaken by EIOPA and the European Commission and will 


hopefully make the object of a thorough Impact Assessment. Such process shall not be bypassed, only with reference to 
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some IORPs, through the revision of the FICOD; 


 An extension of the scope of FICOD to IORPs, as under Directive 2003/41/EC, would be very limited in terms of concrete 


achievements as well as in terms of harmonization of the EU legal framework for IORPs: some pension funds are outside 


the scope of the IORP Directive – this is particularly the case for pension funds set up by big insurance companies and 


banks operating cross-border. Yet, the pension funds in question are considered part of the social security system of the 


Member States where they are set and are outside the scope of the IORP Directive. Hence, an extension of the scope of 


FICOD to IORPs as under Directive 2003/41/EC would fall short of these entities, which might deserve being under the 


scope of supplementary supervision, as pursued through the FICOD revision. 


As a consequence of all the above, the EFRP is in favour of Option 2: Maintain the status quo; such that IORPs 


would not be included within group wide supervision at cross-sectoral level. 


2 Directive 2011/89/EU of 16 November 2011 
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CFA Questions Comments 


General 


Comments 
The European Federation of Financial Services Users (EuroFinuse) welcomes this Joint Consultation from EBA, ESMA 
and EIOPA. EuroFinuse counts more than fifty national and international member and sub-member organizations. In 


turn those count about four million individual members. EuroFinuse acts as an independent financial expertise center 
to the direct benefit of the European financial services users (shareholders, other investors, savers, pension fund 
participants, life insurance policy holders, borrowers, etc.) and other stakeholders of the European financial services 


who are independent from the financial industry. EuroFinuse has experts participating in the Securities & Markets, the 
Banking and the Pensions Stakeholder Groups of the European Supervisory Authorities, and in the EC Financial 


Services User Group. Its national members also participate in the national financial regulators and supervisors bodies 
when allowed. For further details please see our website: www.eurofinuse.org. 


 


1.  What should be the parameter of supervision, where a financial conglomerate is supervised on a group wide basis? 


Should Institutions for Occupational Retirement Provision (IORPs) be included as part of a financial conglomerate? 


 


We support the First Recommendation of the ESAs to the Call for Advice from the European Commission regarding 
the inclusion of the Institutions for Occupational Retirement Provision (IORPs) into the scope of the Financial 


Conglomerates Directive.  


 


We believe such IORPs, whenever together with their parent undertakings have a relevant size, should be considered 
as financial conglomerates. In terms of systemic stability, they have not significant differences from banking, 
investment, or insurance firms. That is why IORPs fall, in our opinion, within the definition of “financial sector”. And, 


as a matter of fact, it is necessary to consider the expected increase of its role in the economy, due to the shrinkage 
of welfare state-related benefits and the necessity to increase the Pillar II and Pillar III-type pension benefits that 


citizens receive.  
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We accept that risks can be differently assessed depending on the type of business (banking, insurance, pensions) 
and that IORPs’ influence on systemic stability may not be as high as for banking business.  However, such risks 
when combined in institutions dealing with many kinds of businesses are more difficult to assess. That would in 


practice multiply the risk associated with such activities, either for banking, insurance or pensions. Other institutions 
providing insurance ancillary services undertakings and all special purpose vehicles or entities; and mixed financial 


holding companies (MFHCs) should also be considered into the scope of the FICOD II. 


 


And, finally, we understand as well that due to the current revision of the IORP Directive, there is no certainty about 


its future scope (whether it will consider large, systemically important institutions). However, in our view, it is 
important to ensure that large conglomerates containing at least an IORP will be effectively regulated for the next 


years, and this is the right moment to do it –when the two related pieces of legislation at the EU level are being 
reviewed-. 
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CFA Questions Comments 


General 


Comments 


The European Private Equity and Venture Capital Association (“EVCA”) welcomes the opportunity given by the European Banking 


Authority (“EBA”), the European Insurance and Occupational Pension Authority (“EIOPA”) and the European Securities and 


Markets Authority (“ESMA”) in their Joint Consultation Paper1 (“the Consultation paper”) to provide comments on the matters 


raised in the Consultation paper, and, more generally, on the review of Directive 2002/872 (“FCD”). 


 


Rather than answering the questions of the Consultation paper, EVCA’s response will provide specific comments and remarks on 


the Consultation paper, focusing on the areas of key relevance for the private equity and venture capital industry (PE), regarding 


the scope of the FCD, supervisory powers and the adoption of Guidelines on waivers. EVCA would like to draw the attention of the 


ESAs and the Commission to the need to take into account the specificities of the PE industry and ensure sufficient tailoring in 


connection with the Fundamental review.  


 


1) The scope of the FCD and the perimeter of supervision 


 


EVCA welcomes the efforts made to ensure the sound regulation of financial conglomerates and of their banking, insurance and 


investment firm activities. To the extent that mixed banking/investment services and insurance groups subject to the FCD act as 


AIFMs, EVCA acknowledges that it is appropriate to include such activities in the scope of supplementary supervision. As stated 


by the Hungarian Presidency of the Council of the EU during the 2011 review, monitoring is justified where an AIFM is owned by a 


financial conglomerate. 


                                                


1  JC/CP/2012/01. 


2  Directive 2002/87 on the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial 
conglomerate.  
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However, EVCA has always understood that the FCD neither intends nor should result in PE groups being identified as financial 


conglomerates solely by virtue of the fact that they make investments in the financial sector.3  


 


While EVCA agrees that supplementary supervision should capture financial activities that pose a risk to financial conglomerates, 


it is concerned with the ESAs' suggestions regarding the treatment of holding companies, which appear to go significantly beyond 


the definition of financial conglomerates in the Directive and potentially imply a further change in the scope of the FCD. In 


particular, the ESAs refer to "large complex groups",4 i.e. groups which provide financial services to clients and markets but do 


not qualify as financial conglomerates and indicate that supervisors should be able to monitor such groups, with a focus on their 


financial activities.  


 


Such a change could result in unintended consequences: EVCA submits that simply because a group includes a wide range of 


activities, such as a PE group, is not a justification for treating it as a financial conglomerate.   Annex E also reinforces our 


concerns about the interpretation of the Directive and its scope; in particular, the third graph of Annex E (on page 78) is not 


aligned with the definition of financial conglomerate and the requirement that a conglomerate must have both 


banking/investment firm and insurance activities.  


 


EVCA contends that such changes and unintended consequences should be avoided, for the following reasons: 


 


-Firstly, PE groups are not cross-sectoral financial conglomerates. Under Article 3 (2) FCD, the relative size of both the balance 


sheet and the solvency requirements of entities within the various financial sectors are assessed in order to determine whether 


the group is sufficiently cross-sectoral to constitute a financial conglomerate. But the intent of the legislator was never for PE 


                                                


3
  It should be noted that for the private equity industry, in 2011, financial services represented globally 7 to 8% of the volume of buyout investment and 4% 


of the invested companies.  


4
  Cf. para. 50 of the Consultation paper.  
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groups to be caught within the scope of the FCD merely because they have invested in both banking and insurance companies. 


PE groups typically include portfolio companies in a wide range of businesses. Imposing supplementary supervision over the 


whole group because of (potentially quite limited) activities in the banking/investment firm and insurance/reinsurance businesses 


would risk catching a large number of companies in completely different businesses for which such supervision would be 


inappropriate. 


 


-Secondly, the FCD is meant to regulate financial conglomerates and to address a number of specific issues (such as multiple-


gearing, group risks and systemic risk), none of which are relevant in the context of the PE industry: 


 Given the characteristics of the PE model, the risk of multiple-gearing of the same funds for separate banking and 


insurance entities in which an AIFM has invested is non-existent: PE investments are made through separate vehicles and 


are carefully siloed, separated from one another, so that investments may be monitored and managed on an individual 


basis by the AIFM.  


 None of the “group risks”5 addressed by the FCD arise in PE groups: there is no concentration of risk, and conflicts of 


interest are strictly avoided, AIFMs’ activities being regulated under the AIFM Directive. Investments made by AIFMs 


backed by long-term commitments from their investors and their funds are siloed, using transparent and separate 


management structures. There is therefore no contagion risk. 


 As recognised in the De Larosière Report, the PE industry does not create systemic risk, and given the characteristics of 


PE investments as outlined above, additional prudential supervision of AIFMs as financial conglomerates would serve no 


purpose.  


 


Therefore, EVCA urges the ESAs and the European Commission to carefully assess the impact of any modification to 


the scope of the FCD and to be mindful that the Fundamental review does not inadvertently characterize PE groups 


as financial conglomerates. It also strongly encourages them to confirm, as was the case in 2011, that PE groups 


should not be covered as such, but only where an AIFM is owned by a financial conglomerate. 


 


 


                                                


5
  Cf. below under Point 3 for further explanations regarding the absence of "group risks" in PE groups. 
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2) Supervisory powers and enforcement under the FCD 


The Consultation paper also provides a number of suggestions regarding the powers of supervisors in the European Union. 


Various solutions are examined by the ESAs in the Consultation paper: a tool kit designed to help competent authorities 


efficiently supervise Mixed Activity Holding Companies (MAHCs) and Mixed Activity Insurance Holding Companies (MAIHCs), as 


well as Mixed Financial Holding Companies (MFHCs), strengthening current requirements, using preventive measures and/or 


corrective measures, producing guidelines and harmonised standards.  


 


EVCA considers that additional powers on top of existing supervisory powers should be limited to what is necessary to 


capture financial risks within financial conglomerates, and should not extend supervision towards non-financial 


activities. The tools and measures considered in the Consultation paper appear problematic for the following reasons: 


 


First, the supervisory tools suggested in the Consultation paper include the following: (i) requiring an intra-group restructuring 


to create an intermediate financial holding heading all the entities carrying out financial activities subject to supplementary 


supervision, (ii) designating a specific department, team or Board member of the ultimate parent entity of the non-financial 


group, and/or (iii) designating one of the regulated entities in the financial conglomerate, rather than the ultimate parent or an 


intermediate non-regulated holding, as the supervisors’ “single point of entry” under FICOD).6 


 


Even though EVCA understands the reason for the proposal to identify an "ultimate responsible entity", such tools are not 


appropriate to PE groups. Besides the difficulties that may arise in its enforcement, Tool 1 appears disproportionate in view of its 


objectives. The inclusion of MAHCs and MAIHCs is supposedly considered for very limited purposes only, namely for providing the 


relevant supervisory information and for internal governance requirements. Requiring an intra-group restructuring is the least 


proportionate of the three tools, and would entail a concentration of financial activities and of risks. The autonomous choices of 


groups with respect to their internal structure and governance must be protected, as long as it is not used to circumvent the 


rules. 


 


                                                


6
  Cf. paras. 6, 61 ss of the Consultation paper.  







 


6 


 


 Comments Template on EBA, EIOPA and ESMA’s Joint Consultation Paper (JC CP 2012 01) on its 


proposed response to the European Commission Call for Advice on the fundamental Review of 


the Financial Conglomerates Directive  


 


Deadline: 


13.08.2012 


cob 


In addition, given the details provided in the Consultation paper, it is not clear how tools 2 and 3 would apply in a PE context and 


how useful it would eventually prove for the supervisor; the information needed should preferably be sought at sectoral level 


(with the help of the competent authorities) rather than at group level, when possible.  


 


Second, the Consultation paper examines measures which may be taken against holding companies or group structures where 


they are considered inappropriate to effectively control financial risks (by requiring a transfer of ownership, change in 


governance, withdrawal of a declaration of non-objection). Preventive measures must be favoured over corrective measures, in 


particular for non-financial groups such as PE groups.  


 


Third, regarding supplementary supervision, the ESAs suggest strengthening capital requirements so that funds would only count 


towards a conglomerate’s capital requirements if they are effectively transferable and available among the various conglomerate 


members (cf. paras. 120-121). This requirement would arguably be inconsistent with the European Commission’s intention to 


impose strict limits on movements of capital between banks in the proposed crisis management framework directive. 


Furthermore, such transferability, if relied upon, could reinforce systemic risk. Indeed, the siloed nature of PE investments is an 


important reason why PE groups do not raise systemic risks. 


 


Last, and even though EVCA agrees with the importance of having a harmonised set of sanctions at EU level so as to avoid 


discrepancies between the national frameworks and in the implementation of the FCD, it is important to ensure that these 


sanctions remain adequate and proportionate, taking into account the sectoral requirements and sanctions which already exist.  


 


Therefore, the EVCA calls upon the Commission to exercise great caution when undertaking the Fundamental 


review, to carefully assess the powers entrusted to supervisors, and to favour the interaction and exchange of 


information between sectoral competent authorities whenever possible, rather than imposing an additional layer of 


group-wide requirements on PE groups, which are already appropriately regulated. 
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3) Waivers 


In their advice,7 the ESAs refer to Article 3 (8) FCD which, following the FICOD 1 review, includes an obligation of the ESAs to 


issue, through the Joint Committee of the ESAs, guidelines aimed at the convergence of supervisory practices with regard to the 


application of the waivers. This task has not yet been developed by the Joint Committee.   


 


The objectives of supplementary supervision are to supervise “group risks” in groups composed of various financial institutions 


active in different financial sectors, and as such aimed primarily at large and complex financial institutions, such as Allianz or 


Crédit Agricole.8 Group risks include risks of contagion (i.e., where risks spread from one end of the group to another), risk 


concentration, potential conflicts of interest, the complexity of managing many different legal entities, and the multiple use of 


capital. Unlike in a typical financial conglomerate of the kind contemplated by the FCD, PE structures present none of the “group 


risks” that supplementary supervision would seek to address:  


 


• PE funds buy individual portfolio companies as investments, which then continue to be managed as separate companies, 


with the ultimate goal of selling these investments in the medium-term. In other words, unlike a traditional “strategic” financial 


institution buyer, a PE fund generally does not acquire a financial institution with a view to integrating it in a broader group.  


There is no group-wide management and there are no group-wide operations (and hence no complex governance framework 


to align a group-wide management and organization with individual legal entities). On the contrary, each portfolio company is 


managed separately and has independent management. 


 


• There is no risk of contagion, because each portfolio company is independently managed and portfolio companies do not 


enter into cross-guarantees, loans, cost-sharing arrangements, retrocession operations or other transactions with other portfolio 


companies that could give rise to cross-liabilities.  


 


                                                


7
 Cf. paras. 47-49 of the Consultation paper. 


8
 Cf. Identification of financial conglomerates, EBA, EIOPA and ESMA, published 20 July 2012.  
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• Each portfolio company is independently capitalized through equity contributions made with the proceeds of capital calls made 


on the ultimate limited partners of the PE fund under their respective capital commitments. Accordingly, there is no multiple 


use of capital through multiple-gearing of own funds instruments or otherwise.  


 


• Potential conflicts of interest are strictly monitored and dealt with under a stringent framework of regulatory restrictions 


applicable to the AIFM (cf. the AIFM Directive).  


 


Supplementary supervision should only be applied to financial conglomerates to the extent to which they are exposed to group 


risk. Therefore, EVCA calls upon the Joint Committee not to postpone any further the adoption of the guidelines but 


to proceed and to ensure a risk-based application of waivers duly taking into account the objectives of the FCD (i.e. 


addressing loopholes in sectoral legislation and additional prudential risks to ensure sound supervisory 


arrangements with regard to financial groups with cross-sectoral financial activities), as well as the characteristics 


of private equity groups outlined above. 
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CFA Questions Comments 


General 


Comments 


Financial conglomerate supervision is currently set up to provide a supplementary layer between the two arms of a financial 


conglomerate. While we strongly believe that (re)insurance group supervision under the new Solvency II regime will be 


sufficiently robust, we do not believe that similar requirements are necessary at conglomerate level. 


 


The ESA’s consultation raises some important issues in terms of how financial conglomerates are currently viewed at present. 


Much emphasis is put on a top down approach whereby at present, financial conglomerates are built first according to sectoral 


rules then supplementary supervision is applied according to interconnectedness between the two sectors. Many of the ESA’s 


proposals are simply not supported by the current framework for example full consolidation of all unregulated 


entities and enforcement measures against solo undertakings, particularly those cited in the supervisory toolkit. 


 


We question the need for a fundamental review of financial conglomerates legislation given that once sectoral legislation such as 


Solvency II is fully implemented, supplementary supervision may not make sense. Solvency II already incorporates many cross 


sectoral aspects whereby group supervision and reporting requirements extends to other financial sectors and non-financial 


sectors within the group.  


 


While the paper does not specifically address the process of calculating capital requirements at financial conglomerate level, it 


does consider how unregulated entities would be consolidated at sectoral level. This issue will require further consideration as 


non-regulated entities are treated differently between sectors and often within each of the sectors themselves, depending on the 


status of the entity in terms of contribution to group capital. We believe the first step with capital requirement calculations 


is to ensure that the levels determined at sectoral level are maintained according to the relevant risk types and 


business planning periods.  


 


One aim of Financial conglomerates legislation is to eliminate double gearing at conglomerate level. Sectoral legislation such as 


Solvency II ensures that all adjustments/eliminations will be done at the (re)insurance group level. A situation of an un-level 


playing field could arise should (re)insurers be obliged to fully deduct their investment in banks, whereas banks 


would be subject to a different approach. 
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Reference to EBA internal governance guidelines: 


We do not support the ESAs reference that the EBA governance requirements are a good starting point when looking at internal 


governance requirements for conglomerates. The Solvency II framework, and not only EBA guidelines, should be taken into 


account when developing overall governance requirements to ensure there are no contradictions with sectoral legislation. For 


example, the requirement for an “independent risk control function” would be new in comparison to Solvency II. The tasks 


proposed by the EBA duplicate, and may even conflict with the division of responsibilities within the Solvency II framework. For 


example a (re)insurer’s ORSA process falls under remit of the risk management function, however the EBA propose this would fall 


under scope of internal control function. Given the nature and model based calculations of a (re)insurer’s risks, there will likely be 


a lot of cross over with actuarial function therefore from a (re)insurance perspective, it is difficult to see how this ‘control’ 


function could be operationally independent as proposed by EBA. 


 


If the financial conglomerates framework intends to go beyond cross sectoral issues, then we query why sectoral legislation is 


required.  


 


1.  Q1. What should be the perimeter of supervision, when a financial conglomerate is supervised on a group wide basis? 


 


Paragraph 47 of ESA’s advice deals with waivers for scope of application and while we note the ESAs have made no proposals 


here, thresholds and waivers should be revisited in the context of other proposals which would enlarge the overall scope of 


application. 


 


 ESAs Recommendation 1: the perimeter of supervision should be enlarged. 


 


It is important that any approach towards IORPS should aim to be consistent with achieving a level playing field 


between IORPs and insurance groups, and amongst member states.  


 


The key objective of the proposal on financial conglomerates is to ensure that cross-sector financial groups are adequately 


capitalised and supervised, and to avoid artificial capital being created in a financial group that inflates its balance sheet. For 


(re)insurance groups or (re)insurance dominated financial conglomerates, the draft Level 2 requirements of Solvency II already 


sufficiently address this by requiring inclusion of IORPs in the group solvency capital requirements.  


 


Therefore, the inclusion of IORPs as financial institutions within a financial conglomerate is only appropriate when regulatory 
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arbitrage is possible i.e. not in the case of (re)insurance groups or (re)insurance dominated financial conglomerates. If this is not 


possible because either the group cannot comprise of these entities or the risks are already appropriately captured by the 


relevant sectoral legislation, then such IORPs should not be included. Thus, IORPs should only be included if one of the previous 


two criteria are not met. 


 


As correctly indicated on page 14 of the consultation paper, the diversity of IORPs among member states currently makes it 


difficult to analyse the risks they may pose to the financial system and to the groups in a simple way. This makes it difficult to 


draw general conclusions on this issue at this stage.  Furthermore, the IORP Directive is currently under revision and the outcome 


of it is still unclear at this stage of the process.  


 


However in the current IORP directive, the identification of structural links with related financial services entities outside the 


scope of the IORP directive is not required. Therefore in some markets, IORP controlled groups could be overlooked in terms of 


group supervision.  


 


Solvency II SPVs will be fully funded and subject to additional governance requirements, we believe the Solvency II 


framework already addresses the ESAs objective.  


   


According to Solvency II Framework Directive and draft Level 2 measures, SPVs are:  


• Subject to authorisation procedures;  


• Required to be meet specific governance requirements;  


• Required to be fully funded;  


• Subject to direct supervision; 


• Excluded from the group solvency requirements but are eligible for treatment as a risk mitigation technique in the solo 


solvency calculations of the entity which transfers the risk.  


   


Based on paragraph 41 (section 4.1.4.3) of the ESAs paper, SPVs/SPEs should be incorporated into the banking or insurance 


sector, depending on which sector they are most aligned with. We believe that under the Solvency II framework, this would 


already be sufficiently clear. We would like to highlight that securitizations of an insurance group transferring insurance risk to 


the capital market are in line with the definition of SPV in the Framework Directive and would thus not be considered as cross-


sectorial (i.e. the consideration of SPV/SPEs should not result in a reclassification of an insurance group as financial 


conglomerate). 
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Solvency II Ancillary Service Undertakings will be incorporated into group capital requirement calculations, we 


believe the Solvency II framework already addresses the ESAs objective.    


 


The draft Level 2 text (Article 1 bis (23)) requires ancillary services undertakings to be included in the consolidated balance sheet 


and solvency calculation, as if the participating (re)insurers held the assets/liabilities or operated the services themselves. These 


undertakings are included in the group SCR calculation.  


 


Article 323 of the draft Level 2 text deals with their status regarding consolidation in group solvency requirements or proportional 


consolidation, whereby the undertaking’s responsibility is limited to the share capital they hold. Qualitative and quantitative 


information would thereafter be required on the SCR and own funds of ancillary service undertakings, in so far as they are 


included in the group solvency requirement. 


 


Regarding availability for group own funds, Article 323(4) continues to state that a minority interest in a subsidiary which is an 


ancillary services undertaking shall not be considered as available at group level. 


 


Based on para 40 (section 4.1.4.2) of the ESAs paper, an ancillary insurance service undertaking should be included in the 


insurance sector which would guarantee consistency with the banking sector. We support this view but would like to reiterate that 


an internal investment service company where some investment activities of an insurance group's proprietary asset management 


have been outsourced which are (i) closely linked to the business operations of an insurance group and (ii) do not provide any 


support to third parties should not be considered as "cross-sectorial" activities and therefore not result in a reclassification of an 


insurance group as financial conglomerate. 


 


 ESAs Recommendation 2: Mixed Financial Holding Companies (MFHC), even if unregulated, should be made subject to 


supplementary supervision. 


 


Solvency II already contains sufficient provisions to identify the ultimate responsible entity of a (re)insurance 


group, this is consistent with the criteria outlined for financial conglomerates. 


 


Directive 2011/89/EU amends Solvency II to allow that Mixed Financial Holding Companies (MFHCs) be recognised as the 


ultimate parent of (re)insurance groups. This brings Solvency II in line with banking sector legislation and in practice means that 


the same undertaking can be recognised as the ultimate parent for both sectoral and conglomerate purposes.  
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We support this initiative however it should not be the case that an ultimate parent should repeatedly perform duplicate tasks in 


order to comply with sectoral and supplementary conglomerate legislation. If sectoral legislation addresses requirements at 


financial conglomerate level, waivers should apply to eliminate repetition of tasks. We believe that this will be the case under the 


Solvency II framework.  


 


 ESAs Recommendation 3: MAHC and MAIHC should not become direct addressees of FICOD. Supervisors should have 


ability to access information via their supervisory toolkit. 


 


The ESAs should not seek to artificially create intermediate financial holding companies for supervisory purposes 


only. 


 


It is the undertaking’s responsibility and discretion to determine its organisational and legal structure and to designate the 


appropriate point of entry for the supervisor. There should not be mandatory requirements over group and financial conglomerate 


structures which may not be in line with the way a financial conglomerate performs its business. An additional layer in the 


corporate structure of the conglomerate could result in reduced transparency and may also negate the benefits of Solvency II 


group supervision.  


 


The purpose of the financial conglomerate quick fix review was to align definitions to ensure the same entity could be identified 


as the ultimate parent undertaking under sectoral and financial conglomerate legislation. We find that the ESAs recommendation 


attempts to unwind recent legislative amendments adopted under the quick fix review.   


 


The motivation to create legally enforceable liability structures, in the form of a ‘common chapeau’ is not clear.  


 


It is not clear to us the motivation of the ESAs to create multiple lines of communication within financial conglomerates and in 


particular, the emphasis on the legal liability of “individuals/teams”.  


 


If ultimate parent/responsible entities are correctly identified, there should be no need to designate a specific 


regulated entity as point of entry for supervisors.  


 


We believe that this provision heavily overlaps with the objectives of ESAs recommendations 3 (comments above) and 4 


(comments follow in following section). It is not clear to us why financial conglomerates should be required to set up multiple 


reporting/communication lines at different levels. It should ultimately be the decision of the financial conglomerate to determine 
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the legal structure of their business.  


 


We also have some strong concerns with the proposed supervisory toolkit as outlined below: 


 


 Apply notional capital amount to cover supplementary risks: financial conglomerate legislation itself constitutes a 


supplementary requirement therefore we are not clear what is meant by “supplementary” in this context; 


 Enforcement measures via ultimate parent to regulated entities: it should not be the case that, for example, a banking led 


conglomerate has the power to enforce sanction type actions on a (re)insurance undertaking. This kind of activity could 


have consequences on the solvency situation of the (re)insurance undertaking under sectoral legislation which might 


ultimately result in their authorisation being revoked.  


 Limits on intra-group transactions (IGTs): Solvency II has an advanced mechanism for reporting IGTs and RCs consisting 


of systematic annual reporting and ad-hoc reporting upon occurrence of a significant IGT. Reporting of a very significant 


IGT triggers a broader analysis relating to pre-defined events. As long as IGTs are properly understood, given the nature 


of the transfers and overall impact on the group, it should not be required to impose quantitative limits. 


 Withdrawal of all or part of a license: business is written at a sectoral level, it should never be the case that a supervisor, 


other than the one responsible for granting a license or establishing authorisation under sectoral legislation, can revoke 


the legal basis for any of these activities. Such powers could jeopardise the solvency situation of sectoral undertakings. 


 


2.  Q2. Which legal entity in a conglomerate should be responsible and qualify for compliance with group wide requirements?  


 


 ESAs Recommendation 4: the EC should identify and define an ultimate responsible entity. 


 


Solvency II already contains sufficient provisions to identify the ultimate responsible entity of a (re)insurance 


group, this is consistent with the criteria outlined for financial conglomerates. 


 


As previously mentioned, 2011/89/EU amends Solvency II to allow that Mixed Financial Holding Companies (MFHCs) be 


recognised as the ultimate parent of (re)insurance groups. This brings Solvency II in line with banking sector legislation and in 


practice means that the same undertaking can be recognised as the ultimate parent for both sectoral and conglomerate 


purposes. We support this initiative however it should not be the case that an ultimate parent should repeatedly perform 


duplicate tasks in order to comply with sectoral and supplementary conglomerate legislation.  


 


We propose that supervisors of a financial conglomerate be part of a college to ensure the underlying sectors of the financial 
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conglomerate are well understood. This is particularly important considering the differences in nature between insurance and 


banking businesses. It should always be the case that group/solo (re)insurance supervision is carried out by the responsible 


(re)insurance supervisor, as defined under sectoral legislation.   


 


3.  Q3. Which requirements should be imposed on this qualified parent entity in the context of group wide supervision? 


 


 ESAs Recommendation 5: The ultimate responsible entity should be responsible for compliance with group wide 


requirements. 


 


Financial conglomerate supervision should focus only on cross over issues between sectors, if not already captured 


by sectoral legislation. 


 


Financial Conglomerate supervision is currently set up to provide a supplementary layer between the two arms of a financial 


conglomerate. We strongly believe that (re)insurance group supervision under the new Solvency II regime will be sufficiently 


robust and we do not believe that similar requirements will be required at conglomerate level.  


 


The upcoming Solvency II framework will provide for extensive regulation of (re)insurance groups. Intra-group transactions 


(IGTs) and risk concentrations will be continuously monitored and reported in detail to supervisors. “Significant IGTs” will trigger 


more frequent reporting and deeper analysis of the solvency situation of a group.  


 


2011/89/EU foresees that if sectoral legislation sufficiently covers supervision of IGTs and risk concentrations for financial 


conglomerates purposes then the supervisory requirements may be carried out only once. We strongly support the use of waivers 


as it should be possible for supervisors and undertakings to perform these tasks only once, it would be inefficient for the same 


task to be performed multiple times. Under a system of enhanced cooperation and information sharing, supervisors will be able to 


maintain a sufficient level of oversight at conglomerate level.  


 


4.  Q4. Which incentives (special benefits or sanctions) would make the enforcement of the group wide requirements more credible?  


 


 ESAs Recommendation 6: the EC should develop an enforcement regime towards the ultimate responsible entity. 


 ESAs Recommendation 7: Supervisors should be able to administer sanction measures addressed at the MAHC or MAIHC. 
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The proposed sanctions and corrective actions are inappropriate and redundant given that business will be written 


by the authorised undertaking at sectoral level.  


 


We find the proposed sanctions and corrective actions envisaged by the ESAs inappropriate and redundant. In particular the 


proposals to apply an additional notional capital amount to the supplementary capital requirement and also the ability for the lead 


supervisor of a financial conglomerate to withdraw all or part of a solo license. This is not illustrative of how financial 


conglomerates are organised/supervised at present.  


 


 The supplementary capital requirement at conglomerate level is by definition already a “supplementary requirement” - the 


difference between sums of own funds and sum of SCRs (for each entity calculated using sectoral rules). It is unclear what 


additional risks might emerge to justify an additional “notional” capital add-on.  


 


 Withdrawal of all or part of license – licenses are issued in accordance with sectoral legislation as the ultimate parent entity of 


a conglomerate may not necessarily ‘write’ business. Solo supervisors are responsible for issuing licenses and establishing an 


authorisation according to sectoral legislation, we do not see a mandate for financial conglomerate supervision in such 


activities.   


 


We strongly support that differences between (re)insurance and banking models should be appropriately 


considered.   


 
In response to the ESAs advice in paragraph 112 (section 4.3) on whether sectoral-based approaches may lead to difference in 


the treatment of financial conglomerates, we believe that different sectoral approaches are necessary given the inherent 


differences between banking and (re)insurance sectors.  


 


This is due to the longer term business time horizon of (re)insurers and emphasis on the liabilities side of the balance sheet. 


Individual elements of the balance sheet are also different, for example issuing loans is not a major part of a (re)insurer’s 


business. It should not be the aim of conglomerate legislation to align sectoral differences and this should not be a consideration 


of the ESAs when developing supplementary requirements. Alignment of capital requirements can be achieved in many ways 


while taking care of the fundamental differences in the prudential regimes. For example in the CRD, no weighting is given to 


government bonds issued by member States. Under Solvency II, no capital requirement is to be calculated for spread risk 


attached to government bonds.  
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5.  Q5. Would supervisors in Europe need other or additional empowerment in their jurisdictions? 


 


 ESAs Recommendation 8: ESAs should draft guidelines or be asked to develop binding technical standards for a common 


reporting scheme on risk concentrations and intra-group transactions. 


 


Solvency II outlines detailed requirements for reporting of risk concentrations and intra-group transactions, this 


should be used as the basis of any reporting regime.  


 


Under the Solvency II framework, binding technical standards will be introduced on reporting of risk concentrations and intra-


group transactions, as part of the group supervision regime. These standards are incredibly detailed and (re)insurers are already 


investing heavily in their implementation plans to support this. We believe this framework should be used as the basis for any 


reporting regime of risk concentrations and intra-group transactions. 


 


Please refer to our Q3 response where we refer the waiver provided for in 2011/89/EU which foresees: if sectoral legislation 


sufficiently covers supervision of IGTs and risk concentrations for financial conglomerate supervisory purposes, then the 


requirements on IGTs and RCs may be carried out only once. We fully believe that Solvency II will be sufficiently robust to make 


use of this waiver.  


 


While we see the sense of managing risk concentrations throughout financial conglomerates, we do not support quantitative 


limits being placed on intra-group transactions. Reporting of these transactions should be sufficient. 


 


  


Annex H 


Questions 


Annex D 


Little risk transfer 


We are unclear of the ESAs meaning behind this paragraph, it is not clear to us how the ESAs conclusion is reached in the 


situation described. Further clarification would also be helpful on the meaning of “affiliated SPE” and how this might interlink with 


SPVs.  


 


This section is particularly confusing when considering SPVs that support CAT Insurance linked securities. Under these 


arrangements the risk transferred is CAT risk but the economics of the arrangement clearly support that there is economic risk 
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transfer, but the risk event could be described as unlikely to crystalize.  We suggest modifying as follows:  


 


“If the firm determines that there was little economic risk transfer in the first place (for instance, the trenching is such that only 


catastrophic risk that is so unlikely to crystalize, that there is no discernible economic effect, has really been transferred), it may 


be more willing to step in and voluntarily support an affiliated SPE.” 


 


General 


Comments 


Insurance Europe is not in a position to provide quantitative feedback on the questions which follow. As a general comment, 


significant costs would arise as a result of any regulatory decision to force a sub-group breakdown of the conglomerate and any 


duplicate requirements to those already performed at sectoral level. 


 


1.   


2.   


3.   


1.   


2.   
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CFA Questions Comments 


General 


Comments 
Not all financial conglomerates are large. The principle of proportionality should also here apply and especially in case the scope is extended (or 
the threshold removed).  


 


When the ESA’s refer in a public consultation  to a non-publicly available draft legislation, can the ESA’s be so kind as to include in a note or 
otherwise of the public consultation the full text of such article or articles in the draft legislation to which is referred?  


1.  Reply to Q1 CFA: perimeter of supervision 
 
On point 3:  
The definition of a financial conglomerate should be enlarged to include insurance ancillary services; are they not already included in the 
insurance group consolidated supervision? (see art 323 bis SCG3)  
 
Without prejudice to Article 221(2) of Directive 2009/138/EC, consolidated data for the calculation of group solvency according to method 1 shall 
include:  


(a) full consolidation of data of all the insurance or reinsurance undertakings, third-country insurance or reinsurance undertakings, insurance 
holding companies and ancillary services undertakings which are subsidiaries of the parent undertaking;  
 


Provided that this text is adopted, and as a matter of principle, is such inclusion then not superfluous? The inclusion of insurance ancillary services 
(which are proposed to be “non-regulated undertaking the principal activity of which consists in owning or managing property, managing data-
processing services, health and care services, or any other similar activity which is ancillary to the principal activity of one or more insurance or 
reinsurance undertakings”)  in SII has consequences for pillar 1,2, and 3 requirements.   
 
Or would such separate inclusion imply that an insurance sector can consist only of insurance ancillary services  ( see the ‘or’ in article 2,(8) (a) ?  
 
On point 4: 
Is there not another option? In case IORPs are not included within the definition of the financial sector ( e.g. as a new article 1, 8 e)), or in case the 
status quo is maintained, and if the IORP is not classified as a regulated entity for the purposes of FICOD,  if an IORP is owning/acquiring a bank, 
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insurer, reinsurer or other regulated entity for the purposes of FICOD, can they be subject to supplementary supervision as mixed financial 
holding companies or as mixed activity insurance holding companies?  
 
On point 6: agreed 
 
Observation regarding to the perimeter of supervision: does the Financial conglomerates directive intend to cover banks with many banking 
subsidiaries,  of which several own an insurance subsidiary, but where there is no insurance holding company anywhere in the group, and where if 
all these insurance companies  would be managed together on a consolidated basis, or regrouped, the bank would surely be a financial 
conglomerate?  (see for example list of all financial conglomerates as published by the ESAs on 20 July 2012 and a list of major insurance groups).  


2.  Reply to Q2 CFA: which legal entity should be the responsible parent entity in case of non-operating holding company (FHC, IHC, MAHC, MAIHC, 
MFHC)?  


3 tools are consulted upon, proposed as not being mutually exclusive: 


- Tool 1 : request to set up an intermediate financial holding responsible for all regulated entities. If such option is proposed, there should 
be only one such intermediate financial holding on EU level. This option should be exceptional and only if the risks are deemed to be 
material (some threshold). Would such intermediate financial holding in turn not become a MAHC or MAIHC or MFHC?  


- Tool 2: this proposal creates multiple questions about ultimate professional responsibility; supervisors supervise legal entities, not teams.   
The division legal person/employee should be maintained. Surely as a would-be global solution such solution would be fraught by a 
myriad of legal responsibility questions. Is this in line with company law?  


- Tool 3: a regulated entity is proposed to be designed, which may not be the top entity as proposed by the JF. Can the ultimate parent 
undertaking on EU level, a concept introduced in article 215 and following of the SII directive (as amended by FICOD I) be of inspiration?   


Questions remain regarding the extent at which designated top entities (regulated entities) can be made responsible for sister companies 
in which they do not hold stakes? Is this in line with company law?  


3.  Reply to Q3 CFA: which requirements?  
 
TBSA. ORSA. Governance. 
 
The requirements should address the loopholes in sectoral legislation: whereas the insurance sectoral legislation in its SII directive uses the total 
balance sheet approach principle, coupled with a requirement to conduct its own risk and solvency assessment, banking sectoral legislation still 
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approaches risks piecemeal and does not use a total balance sheet approach (thus needing to revise at every crisis the list of risks for which banks 
need to provide regulatory capital and the like).  
 
If not, the following different FICOs will result:  
- insurance headed financial conglomerates (including regulated entities such as credit institutions, asset managers…): all subject to ORSA 
- bank headed financial conglomerates (including regulated entities such as insurers, asset managers, …): only the insurers subject to ORSA, all 
other regulated entities not.  
 
In case legislators would decide to maintain such difference, can the mention ‘FICO not subject to TBSA and ORSA’ become an epitheton ornans 
for such qualified parent entity, to make this transparent for the consumer?  
 
As mentioned in points 91 it is essential that governance requirements are made equivalent regardless of the sector; this implies that for all 
sectors concerned this would also mean that the requirements are made via the same legal instruments, namely on directive or L1 level, and not 
one sector on L1 and another sector via L2 or L3 measures.  
 
Regarding reporting requirements and transparency, would it be possible to indicate in the list of authorized undertakings, as published by the 
different supervisors, whether an authorized undertaking is a regulated entity in the meaning of the financial conglomerates directive, for 
example with an asterix (so as to make clear that these undertakings are subject to supplementary supervision)?  
 
Agree with 136 but invite to respect proportionality principle 
 


4.  Reply to Q4 CFA: which incentives?  


Agree that the incentives under a financial conglomerates regime should be directed to the ultimate responsible entity (tbd) and its AMSB.  


The enforcement powers towards the individual entities for their respective responsibilities should be based on sectoral legislation. Is that what is 
meant by the dual approach?  


Agree with supervisory responsibilities as described in point 100 (would it not be better to refer to AMSB, see box 2 instead of   management 
board or body?)  


5.  Reply to Q5 CFA: which empowerment? Agree that European Commission should take into account sectoral differences 
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General 
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3.   


4.   


5.   
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CFA Questions Comments 


General 


Comments 


All companies or institutions active in the financial field must be under surveillance. It should not be possible to place or move financial 
activities to units not under surveillance. 


The risk related to a position can be assessed differently in the regulations (banks, insurance, occupational pensions).  


Positions in different entities can in combination create a more risky position than the individual positions. 


All parts of a conglomerate/group of companies with one company or more active in the financial field should be under financial 
regulation and surveillance.  


The coverage of the Financial Conglomerates Directive should be enlarged to cover: 


- Insurance ancillary services undertakings and all special purpose vehicles/entities 
- Institutes for Occupational Retirement Provision 
- Mixed Financial Holding Companies, MFHCs 


 
Ordinary citizens have only very vague ideas about the legal construction behind the insurance and pension institutions they are in 
contact with. They will normally not know what the legal differences between schems and institutions are. Citizens do not distinguish 
between ”Financial Institutions” and other types of institutions authorized to receive and keep money. Citizens expect their 
government to protect them and look after these institutions regardless of they are credit institutions, IORPs, insurance companies or 
something else. One of the initiatives taken after the financial crisis to avoid a new crisis is the review of the FICO Directive. Citizens 
will find it difficult to understand that their biggest saving for the future – the occupational pension – only will be covered by the 
FICOD if it is with other institutions than IORPs. Consequently IORPs should be covered by the FICOD II 


 


1.   


2.   


3.   







 Comments Template on EBA, EIOPA and ESMA’s Joint Consultation Paper (JC CP 2012 01) on its 


proposed response to the European Commission Call for Advice on the fundamental Review of 


the Financial Conglomerates Directive  


 


Deadline: 


13.08.2012 


cob 


4.   


5.   


  


Annex H 


Questions 


 


General 


Comments 


 


1.   


2.   


3.   


4.   


5.   


  


 


 






image9.emf
ECB letter to ESAs  on FICOD.PDF


ECB letter to ESAs on FICOD.PDF

















image10.emf
2012-08-10 ESRB  response to the call for advice on fundamental review of FICOD (JC-CP-2012-01).pdf


2012-08-10 ESRB response to the call for advice on fundamental review of FICOD (JC-CP-2012-01).pdf


 


 


 1 © 2011 


 


   


 


 Comments Template on EBA, EIOPA and ESMA’s Joint Consultation Paper (JC CP 2012 01) on its 


proposed response to the European Commission Call for Advice on the fundamental Review of 


the Financial Conglomerates Directive  


 


Deadline: 


13.08.2012 


cob 


Stakeholder: European Systemic Risk Board (ESRB) 


Kaiserstrasse 29, 60311 Frankfurt am Main (Germany)  


 


 The question numbers below correspond to Joint Consultation Paper JC CP 2012 01 


Please follow the instructions for filling in the template:  


 Do not change the numbering in column “Question”. 


 Please fill in your comment in the relevant row. If you have no comment on a question, keep the row 


empty.  


 There are in total 10 questions. Please restrict responses in the row “General comment” only to material 


which is not covered by these 10 questions. 


o If your comment refers to multiple questions, please insert your comment at the first relevant 


question and mention in your comment to which other questions this also applies. 


o If your comment refers to parts of a question, please indicate this in the comment itself. 


 


Please send the completed template to joint-committee@eba.europa.eu, 


jointcommittee@eiopa.europa.eu, and joint.committee@esma.europa.eu, in MSWord Format. 


 


 


 


 


 


 


 


 



mailto:joint-committee@eba.europa.eu

mailto:jointcommittee@eiopa.europa.eu

mailto:joint.committee@esma.europa.eu





 Comments Template on EBA, EIOPA and ESMA’s Joint Consultation Paper (JC CP 2012 01) on its 


proposed response to the European Commission Call for Advice on the fundamental Review of 


the Financial Conglomerates Directive  


 


Deadline: 


13.08.2012 


cob 


CFA Questions Comments 


General 


Comments 


Introduction 


 


The Joint Consultation Paper on the review of the financial conglomerates directive (FICOD) invites comments on all issues raised 


in the paper (which will then be submitted to the European Commission as response to its call for advice) and on the specific 


questions summarised in Annex H. This response mainly discusses the information requirements of the ESRB, for the conduct of 


macro-prudential oversight in the European Union. Hence, it provides general comments based on the questions raised by the 


European Commission in its call for advice, without entering into the details of the questions in annex H. 


 


The ESRB does not object to the publication of this response. 


 


Background 


 


In the recent response to the EBA Consultation Paper on Draft Implementing Technical Standards (ITS) on supervisory reporting 


requirements for institutions (CP 50)1, the ESRB underscored its need for information on financial conglomerates, as these 


activities are currently not captured by existing or proposed datasets to be addressed by the three ESAs, which focus mainly on 


the collection of information at sectoral level. Hence, in the case of a financial conglomerate with significant activities in both the 


banking and the insurance sectors, the proposed reporting templates addressing requirements to banks (so called FINREP and 


COREP) and to insurers (Solvency II), would therefore provide only a partial overview of the financial conglomerate2. In 


particular, FINREP/COREP follow the scope of consolidation of the Capital Requirements Directive/Regulation (i.e. investments in 


insurance subsidiaries are accounted for using the equity method), such that the insurance activities of banking groups are not 


                                                


1
 See http://www.esrb.europa.eu/pub/pdf/CP50-European-Systemic-Risk-Board.pdf. 


2
  One member of the ESRB considers that once Solvency II is in place there will be no added value in the application of the Financial 


Conglomerates Directive to insurance-led financial conglomerates, as Solvency II already should include provisions from the current version 
of the Financial Conglomerates Directive. 



http://www.esrb.europa.eu/pub/pdf/CP50-European-Systemic-Risk-Board.pdf?af394e4436857646e2ab39dc89f51919
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fully considered in the consolidation process, as the equity method is not equivalent to full consolidation. A similar approach is 


taken in Solvency II, according to which banking activities are consolidated by the proportional share of own funds and capital 


requirements calculated under the relevant sectoral rules.  


 


The ESRB has an interest in the provision of additional information for the entire group in those cases where there may be 


substantial activities in both the banking and insurance sectors, i.e. for these groups, the use of a broader, accounting (namely, 


International Financial Reporting Standards, IFRS) scope of consolidation would be necessary, with the identification of the 


ultimate controlling entity being the parent or head office of the conglomerate. What is more, this basis of consolidation would 


also ensure that other financial activities outside the banking and insurance sectors, which may become relevant for macro-


prudential purposes, are also captured. The definition of “group”, as in Article 2.12 of the Directive 2002/87/EC3, provides a 


broadly-used and sound starting point for this. The use of the accounting (IFRS) scope of consolidation would not necessarily 


increase the reporting burden of financial conglomerates, because they already use this approach in their published financial 


statements, which are usually produced on a half-yearly (or even quarterly) basis. On the other hand, the use of the accounting 


(IFRS) scope of consolidation may imply that different valuation methods are used, which could have an impact in terms of costs 


for the financial conglomerates. 


 


In short, the ESRB considers that the revision of the FICOD provides a good window of opportunity for improving the reporting 


framework of financial conglomerates. The reporting framework should disclose information concerning at least the balance 


sheet, income statement (or equivalent information gathered under Solvency II) and the capital adequacy of financial 


conglomerates. Moreover, it is important that financial conglomerates disclose a comprehensive reconciliation of their accounting 


balance sheet to their regulatory balance sheet.  


 


If so required by the competent authorities, the ESRB stands ready to further work on the review of the Financial Conglomerates 


Directive, providing the macro-prudential perspective in such process. 


                                                


3
  Directive 2002/87/EC of the European Parliament and of the Council of 16 December 2002 on the supplementary supervision of credit 


institutions, insurance undertakings and investment firms in a financial conglomerate and amending Council Directives 73/239/EEC, 
79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 2000/12/EC of the European Parliament and of 
the Council, see http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:035:0001:0027:EN:PDF. 



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:035:0001:0027:EN:PDF
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1.  The ESRB supports the recommendation 1, i.e. the perimeter of supervision should be enlarged to include insurance ancillary 


services undertakings to enable a broader identification of financial conglomerates, and to enable that the risks are appropriately 


captured. Ideally, the scope of supervision should be extended to include Special Purpose Entities (SPEs) and the basis for 


consolidation where supervisors do not have ownership relationship with the SPEs4.  


 


Additionally, the majority of ESRB members support to include Institutions for Occupational Retirement Provisions (IORPs) within 


the definition of financial sector, whenever risks from the IORP can materially affect the financial position of the financial 


conglomerate. However, two members of the ESRB would prefer to opt for option 2 (namely, maintenance of the status quo), on 


the basis of the following reasoning: i) the contagion risk posed by them to financial conglomerates has not been clearly 


demonstrated, ii) the market failures related to them have not been established, and iii) they do not pose significant amounts of 


risk to the financial system, given their specific function in the public sector, and, in any case, those risks would affect employers 


and not other entities in the financial conglomerate. 


 


With reference to recommendation 2, the ESRB supports the idea that mixed financial holding companies, even if unregulated, 


should be subject to supplementary supervision, including reporting requirements. The sectoral consolidated/group supervision 


would allow the understanding of cross-sectoral risks, something which can be achieved through this supplementary supervision. 


Financial institutions are currently strongly cross-sectorally interrelated, so sectoral supervision may fall short in some occasions 


to fully assess and monitor the institution. From a macro-prudential angle, these cross-sectoral risks are of the essence of the 


work of the ESRB, as they may become the vehicle of contagion of risks from different parts of the EU financial market. At the 


same time, efficient supervisory practices will allow for all relevant risks to be incorporated in the supervision and will eliminate 


overlaps and holes in supervisory frameworks. With regards to asset management companies, the aim is to expand the scope of 


supervision of the entities with the closest connections. Again, this extension would allow a better understanding of the 


contagion, concentration and conflicts of interest across all sectors and all regulated entities. 


 


From the perspective of information requirements, the ESRB has no specific comments on recommendation 3, except that Mixed 


                                                


4
  If supervision of financial conglomerates is extended to include SPEs and other similar entities, consideration should be given to include 


them within the regulatory perimeter of the prudential regulation of financial institutions (namely, banks and insurance corporations), if not 
already covered by them. 
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Activity Holding Companies (MAHC) and Mixed Activity Insurance Holding Companies (MAIHC) may be subject to ad-hoc reporting 


obligations, if considered appropriate. 


 


2.  The ESRB supports recommendation 4, namely that the European Commission should identify and define an ultimate responsible 


entity for each financial conglomerate. Such a step is very important also for addressing reporting requirements at the 


appropriate level, in case part of the financial conglomerate falls outside the EU jurisdiction. For instance, in the case of a non-EU 


financial conglomerate with substantial activities in the EU, all its subsidiaries in the EU shall be referred to a financial holding 


company located in the EU. Such holding companies should be subject to the provisions of the Financial Conglomerates Directive 


and to the macro-prudential regime of the EU.  


 


As already mentioned in other fora, the ESRB fully supports the implementation of the Legal Entity Identifier (LEI), which in this 


case may help the European Commission in its task to identify the ultimate parent entity of the financial conglomerate. 


 


3.  From a macro-prudential perspective, the ESRB has no comments on recommendation 5, which is more of a micro-prudential 


nature. 


 


4.  The ESRB agrees with recommendation 6, i.e. to mandate the European Commission to develop an enforcement regime towards 


the ultimate responsible entity and its subsidiaries. In particular, this enforcement regime is important for the individual entities 


of a financial conglomerate headquartered outside the EU, in order to guarantee the timely collection of information on global and 


EU activities of the financial conglomerate. 


 


From the perspective of information requirements, the ESRB has no comments on recommendation 7. 


 


5.  The ESRB strongly supports recommendation 8, i.e. to develop a common reporting scheme for financial conglomerates, with 


three important caveats:  


 


1. The scope of the reporting scheme cannot be only limited to measuring risk concentration and intra group 


transactions. Also the capital adequacy requirements and the financial and economic situation of financial 


conglomerates should have harmonized formats, frequencies and dates of reporting. As already reflected in the 
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Capital Requirements Directive/Regulation (addressed to banks) and Solvency II Directive (addressed to insurance 


companies), one of the aims of the FICOD should be to include minimum common reporting requirements for all 


main financial conglomerates throughout the EU, so that to have an overall picture of the risks, performance and 


capital requirements of both the banking and the insurance components. Indeed, one of the main limitations of the 


reporting frameworks enshrined in the above-mentioned sectoral Directives is that the activities of banking groups 


with substantial insurance subsidiaries/activities and of insurance groups with substantial banking 


subsidiaries/activities are not accurately measured. This proposed framework shall exist in parallel with the sectoral 


reporting frameworks (FINREP and COREP for banks, and Solvency II for insurers). This dual reporting, while 


avoiding overlaps and taking advantage of synergies, should not increase the reporting burden of financial 


conglomerates, since it would be based on accounting statements, which must be, in any case, prepared to meet 


national reporting obligations5.  


 


2. The reporting scheme should be defined by asking ESAs (probably via their Joint Committee) to develop binding 


technical standards, not just guidelines. Indeed, for macro-prudential purposes, this information is needed on a 


consistent and comparable basis across countries, in order to fully capture the risks taken by the different financial 


conglomerates in the EU. This can be guaranteed only by developing these reporting requirements via binding 


technical standards, which make their application in Member States compulsory, so that harmonization across 


Member States is ensured. On the other hand, the development of guidelines would not reach such desired level of 


harmonization. The proposed binding technical standard should contain a harmonized minimum set of reporting 


obligations, leaving discretion for national supervisory authorities to broaden them if necessary. Binding technical 


standards would also allow an efficient supervision of all relevant and systemic risks across sectors, and further 


collaboration and share of information among ESAs and national supervisory authorities. 


 


3. The reporting scheme should also capture information that would enable macro-prudential authorities to target 


                                                


5
  One member of the ESRB cautions against the introduction of such a reporting framework as it would require a big step forward towards 


harmonization using IFRS criteria, something which has not been considered in the discussion on FICOD2 or FICOD1. Moreover, the 
amendments made in FICOD allow supervisors, in some conditions, to apply sectoral Directives, what may break the linkage between the 
supervisory and accounting reporting frameworks. 
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tools effectively. The data should enable policy makers identify potential arbitrage/leakages to macro-prudential 


rules. This should include the following: 


 


 Information on the nature and quantum of all intra conglomerate exposures: 


o Financial guarantees between entities in the financial conglomerate. 


o Liquidity facilities between entities in the financial conglomerate. 


o Equity exposures between entities in the financial conglomerate. 


o Debt exposures (short term debt; long-term debt; debt to meet regulatory capital e.g. tier 1 and tier 2). 


 


 Information on relevant transactions within the financial conglomerate, such as, not an exhaustive list, 


reinsurance and retrocession operations (as well as other agreements and transactions that shift risk exposures 


between entities in the financial conglomerate); provision of management, of other service arrangements 


(including agreements for centralised management of assets or liquidity in the financial conglomerate) or to 


share internal costs; and transactions that consist of several connected transactions with a third party where 


assets or liabilities ultimately are transferred only within the group. 


 


 Data on the financial conglomerate’s exposures to asset classes and sectors; for example, a breakdown of the 


total exposure and capital held against exposures to commercial real estate broken down by banking entities, 


funds (including SPEs), and insurance corporations within the financial conglomerate. The potential extension of 


these disclosures to significant individual counterparties may be explored as well. 


 


  


Annex H 


Questions 


 


General 


Comments 


 


1.   


2.   


3.   
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CFA Questions Comments 


General 


Comments 


In general we support the aim and content of the consultation paper and mainly to intention to avoid possible regulatory 


arbitrage and loopholes. However, it is necessary to clearly distinguish between the sectoral supervision as regulated by CRD 


(CRD IV), Solvency II, etc. on the one hand and the cross-sectoral supervision given by FICOD. An overlap or even double 


regulation of both, sectoral and cross-sectoral supervision should be avoided. We already see the risk that holding companies 


(main activity is to acquire participations) which are on a stand-alone level also regulated e.g. as an insurance or re-insurance 


company are classified as “Financial Institution” and need to be considered for consolidated “banking” supervision under CRD. 


Moreover, they might also be classified as a Financial Holding Company under CRD and even be the top company of a “banking 


group”. Finally, it might be classified as Mixed Financial Holidng Company and as such also being classified as a Financial 


Institution according to Article 3 CRR as it is currently proposed. In turn, cross-sectoral supervision is currently shifted down to a 


substantial degree and is already taking part within the (sectoral) banking framework. We clearly oppose to this and kindly ask to 


clean up this situation. EBA is therefore asked to advise the Commission to streamline the definition of “Financial Institutions” in 


CRR in order to take out such supervised entities like insurances, re-insurances, payment institutions etc. which have specified 


capital (and general supervisory) requirements in a dedicated legislation. As the specified capital requirements are tailored for 


their specific risk, an aggregation under sectoral supervison and capital rules in our view is not meaningful and any supervision 


on an aggregated level should fall within the scope of FICOD. 


In addition to our statement above, we cannot see any reason to supervise Mixed Activity Holding Companies (MAHC) or Mixed 


Activity Insurance Holding Companies (MAIHC) within the scope of FICOD or any sectoral legislation beyond ownership control. 


We do not understand why e.g. a MAHC with one single banking subsidiary (even with minor activities) should fall within the 


scope of (limited?) FICOD supervision. Taking the possibility to require for that purpose even an intermediate holding (Tool 1) 


which automatically would qualify as a financial institution and a financial holding company (similarly this is true in the insurance 


sector). 


1.  Within Group Deutsche Börse (GDB) no special purpose vehicles/entities (SPVs) exist. Therefore the broader scope of financial 


sector in connection with SPVs does not affect GDB and hence GDB cannot judge on the recommendation 1 so that any 


comments to this point are not appropriate from our perspective. 


 


With regard to recommendation 2 we are clearly in favour to address any supervision to the top tier entity. This is not just true 


for Mixed financial holding companies but in the context of CRD / CRR also for financial holding companies. We therefore support 


recommendation 2. 
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We however strongly disagree to recommendation 3, as we already feel that ownership control within the rules of sectoral 


supervision is sufficient to control the impact those entities or their ultimate owners have on regulated entities. The only 


additional item we could think of would be the possibility to receive certain information on an ad-hoc basis (conditions should be 


clearly defined) or on a regular basis. However, this is not a topic for FICOD but – if at all – for the sectoral legislative text only. 


Moreover, we clearly oppose to the proposed tool 1. In case such an intermediate financial holding is forced to be set up, it 


immediately would form a mixed financial holding company, a financial holding company or an insurance holding company and as 


such would fall in the scope of FICOD or even sectoral supervision which might not be or is not the case without that intermediate 


financial holding. It cannot be that a measure supposed to be “light” in order to have a better supervision on conglomerates or 


owners of regulated entities creates consolidated supervision which is seen as being a “strong” supervisory measure. 


 


In total, we disagree to tool 1 and agree to tool 2 and 3 for Mixed financial holding companies only. It is our view that this 


approach does not follow the general principle of proportionality, adds complexity and creates undesired supervisory effects, 


material impacts and overshoots the initial financial conglomerate framework aiming to the cross-sectoral financial supervision 


only. 


 


The potential consequences of the proposal – despite our general concerns described above – are best explained with an 


example: 


Given a MAHC with a huge number of subsidiaries of which one is a credit institution with limited activities and a 


reasonable small balance sheet and low revenues. Taking tool 1 into account, the MAHC might be forced to found a 


holding company which has the only purpose to hold the participation in that credit institution. According to the 


definitions in CRR (CRD) this intermediate holding would be a financial institution, a financial holding company and 


would form a financial holding group under consolidated supervision. 


To add further, the intermediate holding would not change anything with regard to the regulatory classification of the mother 


company (MAHC) and its own supervision. And also the supervision of one credit institution within a newly created group on a 


consolidated basis does not change anything related to supervision. 


Moreover, there would be a lot of practical question like (a) in which country is the holding to be set up, (b) who would become 


the lead regulator in case the country of residence of the ultimate parent and the (only) credit institution(s) in the group is 


different, (c) how to treat a group with some banking but also insurance activities of an overall minor size? 


2.  We propose to apply in general the mother company on the top tier of any regulatory group – regardless of its own regulatory 


status and irrespective of its own stand alone supervision, as the responsible parent entity. This could be made a choice given to 
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the group under supervision. 


3.  Not applicable 


4.  Not applicable 


5.  We do not see any necessity to enlarge the scope of empowerment to the supervisors in the jurisdictions and consider the current 


supervisory tool kit as adequate. 


 


 


 


 


Annex H 


Questions 


 


General 


Comments 


In our Group no additional conglomerates would occur when considering SPVs and IORPs, hence we have no additional comments 


to Q1 to Q5. The questions are only related to a specific part of the proposals, recommendation 1 of Q1. When considering 


recommendations 2 to 3 in conjunction with Tools 1 of Q1, material additional costs for the set up of holdings would take place.  


1.  No comments 


2.  No comments 


3.  No comments 


4.  No comments 


5.  No comments 
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CFA Questions Comments 


General 


Comments 


The German Insurance Association appreciates the opportunity to comment on the JCFC’s proposed response to the European 


Commission’s Call for Advice on the Fundamental Review of the Financial Conglomerates Directive. When taking the FICOD under 


scrutiny it needs to be reflected that it is designed to supplement prudential legislation for financial conglomerates. It should 


address loopholes in the present sectoral legislation and be limited to the supervision of the specific complementary aspects of 


financial conglomerates in order to ensure sound supervisory arrangements with regard to financial groups with cross-sectoral 


financial activities. Instead, it should not lead to a duplication of requirements of sectoral supervision.  


 


Bearing this in mind, both the current version and the envisaged amendments of FICOD need to be justified by gaps and 


shortcomings in the sectoral provisions for credit institutions, insurance undertakings and investment firms. However, as stated in 


paragraph 21, the JCFC admits that the draft response does not anticipate the significant developments in sectoral legislation 


currently underway. As an example, forthcoming Solvency II and Basel III/CRD IV-requirements are already based on a group-


wide perspective on risk and include cross-sectoral implications which largely obviate the need for additional requirements for 


financial conglomerates. 


 


Therefore, we believe that most of the recommendations stated in the draft response do not provide considerable value and lack 


a thorough investigation of corresponding gaps in the sectoral regimes. Beyond that, we would encourage a serious discussion 


about the necessity and the future of the FICOD once Solvency II and CRD IV are implemented. There are significant voices 


within the supervisory community claiming that insurance groups and insurance-led conglomerates basically have the same scope 


of application under Solvency II and FICOD and therefore will be subject to almost the same supervisory regime. Instead, we 


firmly believe that a comprehensive group-wide oversight with efficient supervisory colleges led by a responsible group supervisor 


is the key to ensure comprehensive and adequate supervision of financial conglomerates.  


 


Against this background, necessary improvements of supervisory coordination and cooperation and should be primarily 


incorporated in Solvency II and CRD IV instead of maintaining an additional layer of regulation which provides a questionable 


value. Moreover, more attention should be paid on the possible alignment of cross-sectoral prudential regulation. An alignment of 


the core principles of supervision for banks and insurance might contribute to a more comprehensive risk management 


framework for financial conglomerates while taking into consideration the differences of risks between the two areas of activity 


and the differences in internal harmonization in banking and insurance supervision. The core principles should preserve sectoral 
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rules when dealing with capital adequacy and solvency issues.  


 


At least, the full implementation of Solvency II and Basel III/CRD IV should be waited for before new amendments are envisaged. 


This would help to reduce unnecessary burdens arising from duplicative supervisory procedures and optimize the supervisory 


resources. 


 


1.  Recommendation 1: 


 


While we admit that the inclusion of ancillary insurance service undertakings in the definition of the financial sector seems to be 


consistent with the treatment of ancillary banking service undertakings, we don’t see a reason for extending the scope of the 


FICOD by inclusion of IORPs and SPVs. 


 


As regards IORPs, we would like to state our preference for option 2. We do not see any merit to include IORPs in the scope of 


supplementary supervision since there is no indication that they pose material risks to financial conglomerates. IORPs are 


sufficiently regulated by Directive 2003/41/EC. We do expect that the current review of the IORP-Directive will eventually lead to 


a further harmonization with Solvency rules applicable to insurance undertakings. Against this background, it would make more 


sense to entirely incorporate the supervision of IORPs in the Solvency II framework in a medium-term perspective. This would 


ensure that all potential risks stemming from IORPs will be adequately covered by sector specific supervision rather than to add 


further supervisory requirements at conglomerate level. Apart from that, it needs to be noted that many IORPs are structured as 


mutual insurance companies. These companies can’t pose additional risks to the group since they are owned by the members and 


beneficiaries. Furthermore, it is not clear how they should be integrated in the governance structure and the capital adequacy 


assessment of the conglomerate due to the lack of control and influence the head or the ultimate responsible entity can exercise 


on them. 


 


Paragraph 45 accurately states that SPVs according to Article 13 (26) of Directive 2009/138/EG are already subject to exhausting 


governance and reporting requirements. Therefore, we can’t imagine what additional insights the inclusion of SPVs in the scope of 


supplementary supervision should provide. In particular, the explanatory text does not offer a reasonable conclusion which 


additional risks should be addressed by inclusion of SPVs. On the contrary, according to sector-specific regulation SPVs are 


required to be fully-funded at any time in order to meet potential obligations arising from the assumed underwriting risks. 
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Recommendation 2: 


 


FICOD 1 extends the scope of sectoral group supervision to MFHCs. Thus, MFHCs can be approached as legal addressee for 


enforcing the group-wide supervisory requirements. It seems to be plausible to complete the list of regulated entities which could 


be subject to supplementary supervision accordingly. However, it is more important that always the undertaking will be 


addressed as head of the financial conglomerate which is designed and adequately equipped to execute the legal and supervisory 


group control.  


 


Paragraph 57 indicates that the policy measures envisaged for MAHCs and MAIHCs should be applicable to MFHCs, too. This 


would imply the creation of intermediate holding companies and the definition of “points of entry.” We do not see why such 


measures should be necessary in a MFHC-group structure. 


Recommendation 3: 


 


According to Recommendation 3 the financial activities of a MAHC- or MAIHC-group should be subject to particular supervisory 


requirements although they do not qualify for a financial conglomerate. From a legal point of view, it is very questionable 


whether such an approach is covered by the rationale of the Financial Conglomerates Directive. Apart from the question whether 


those financial activities need additional regulation which goes beyond the solo supervision of the financial entities we believe 


that restricted regulation of MAHCs/MAIHCs should be addressed in a separate directive/regulation. 


 


As regards the envisaged toolkit we are concerned about the authorization to require the creation of intermediate financial 


holdings. As a principle, supervision should always be exercised based on existing company structures rather than to intervene in 


the board’s competences and tailor a structure which fits best to supervisory convenience or needs.  


 


2.  Recommendation 4: 


 


Currently, the supervisor is only allowed to address the regulated entity which is the head of the financial conglomerate (e.g. in 


order to exercise supplementary supervision to get information). However, depending on the groups’ structure the regulated 
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entity might not have the legal means under company law to receive the required information or to enforce the supervisory 


requirements within the group. Although supervisors might already today determine a mixed financial holding company as the 


head of the financial conglomerate, FICOD does not include clear provisions how to deal with group structures where the ultimate 


parent entity respectively the head of the financial conglomerate is not capable to steer and control the regulated entities 


belonging to the group. Therefore, we basically welcome the intention of the JCFC’s recommendation to specify the criteria 


according to which an ultimate responsible can be designated based on the factual ability to comply with supervisory duties. We 


explicitly endorse the idea that the financial conglomerate might be granted to select the ultimate responsible entity itself 


(paragraph 81). 


 


3.  Recommendation 5: 


 


Though we agree that the ultimate responsible entity should be held accountable for compliance with group wide supervisory 


requirements, we strictly oppose to add further capital management, reporting and governance requirements at conglomerate 


level. 


 


Regulated entities within a conglomerate are already subject to solo/group supervision and thus under permanent scrutiny with 


regard to their capital management policies. The sectoral prudential frameworks exhaustively provide for the consequences if 


violations of capital ratios on solo or group level occur. Imposing additional requirements on the level of the ultimate responsible 


entity and introducing new supervisory measures might be redundant or even inconsistent with sectoral rules. 


 


The extent of significant risk concentrations and intra-group transactions should contribute to the supervisor’s understanding of 


the financial situation of credit institutions, insurance undertakings and investment firms which are part of a financial 


conglomerate, in particular as regards its solvency condition. The required information must be provided on a regular, at least 


yearly basis. However, the disclosure of any capital movement within the conglomerate would result in a permanent reporting, 


especially in large and complex groups. We don’t believe that even an extensive interpretation of risk concentrations and intra-


group transactions would justify reporting requirements with such an extensive level of detail. 


 


According to paragraph 92, the proposed enhancement of governance requirements is linked with the EBA-guidelines on internal 


governance. However, from the perspective of insurance dominated conglomerates, these guidelines can’t serve as a blueprint 


without contradicting or even violating the governance requirements for insurers imposed by Articles 41-50 of Directive 
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2009/138/EG. Apart from that, we believe that there is no need for implementing new governance requirements at conglomerate 


level. Each regulated entity within the conglomerate is subject to either Solvency II or CRD IV. Both frameworks are sufficiently 


aligned in our view. We understand that Solvency II will even provide for the extension of governance requirements to non-


regulated entities if they might pose significant risks to the group. After all, we think that the implementation of a comprehensive 


group governance framework is already reality, at least from the perspective of an insurance dominated conglomerate. 


 


4.  Recommendation 6: 


 


We fully subscribe to the view stated in paragraphs 109, 110 and 119 which are in line with our general comments. Even 


supervisors consider the sectoral-based approach to be sufficient and adequate for the supervision of financial conglomerates. 


Moreover, FICOD 1 empowers supervisors to apply the full range of sector-specific and supplementary supervision at the same 


time. Therefore, there is no need to maintain and extend a separate enforcement regime at FICOD-level which would include the 


very same tools already made available by Solvency II and CRD IV. In case of remaining differences in the enforcement and 


sanctioning regime which may give rise for arbitrage this should be primarily addressed by further alignment of the sectoral 


frameworks. 


 


Recommendation 7: 


 


This section deals with a corresponding enforcement regime towards MAHCs and MAIHCs. We refer to our comments to 


Recommendation 3. In particular, we reiterate our general concerns against creating intermediate holding companies.  


5.  Recommendation 8: 


 


We agree that a harmonized approach between member states needs to be ensured with regard to the supervision of risk 


concentrations and intra-group transactions. Articles 7 (5) and 8 (5) of FICOD 1 already incorporated the legal basis for 


developing corresponding guidelines in order to meet that goal. However, since supervisory guidelines do not have a direct 


binding force it should be considered whether technical standards might be more suitable. In any case, guidelines or standards 


must be in line with the aligned Solvency II and CRD IV requirements in order to avoid duplications and inconsistencies. An 


extension of reporting obligations need to be avoided. The EIOPA-draft proposal of Level 3-guidance on supervision on risk 


concentrations and intra-group transactions might serve as an adequate blueprint in this context. 







 Comments Template on EBA, EIOPA and ESMA’s Joint Consultation Paper on its proposed 


response to the European Commission Call for Advice on the Fundamental Review of the 


Financial Conglomerates Directive  


 


Deadline: 


13.08.2012 


cob 


 


  


Annex H 


Questions 


 


General 


Comments 


 


1.   


2.   


3.   


4.   


5.   


  


 


 






image13.emf
120813-DK-StN  Finanzkonglomerate_eng_final.pdf


120813-DK-StN Finanzkonglomerate_eng_final.pdf


 


 


Bundesverband der Deutschen Volksbanken und Raiffeisenbanken e. V. | 


Schellingstraße 4 | 10785 Berlin 


 


 


 


 


Federführer: 


Bundesverband der Deutschen  


Volksbanken und Raiffeisenbanken e. V. 


Schellingstraße 4 | 10785 Berlin 


Telefon: +49 30 2021-0 


Telefax: +49 30 2021-1900 


www.die-deutsche-kreditwirtschaft.de 


German Banking Industry Committee Comments regarding “EBA, 


EIOPA and ESMA’s Joint Consultation Paper on its proposed 


response to the European Commission‘s Call for Advice on the 


Fundamental Review of the Financial Conglomerates Directive” 


 
 


Ladies and Gentlemen,  


 


On behalf of the German Banking Industry Committee we welcome the 


opportunity to comment on the aforementioned Consultation Paper on the 


Financial Conglomerates Directive (FiCOD) published 14 May 2012. 


 


General Comments 


 


Generally speaking, especially in view of the regulatory gaps identified 


during the financial crisis (lessons learnt) we welcome the EU Commission’s 


plans for a fundamental review of the Financial Conglomerates Directive. 


These aspects are discussed in detail in the three supervisory authorities’ 


recommendations. The latter contain proposals for meaningful corrective 


action in order to tackle risks stemming from unregulated companies that 


were previously not taken into account in an adequate manner. They also 


contain proposals for suitable internal control and risk management 


systems. Notwithstanding the foregoing, we have a number of observations 


regarding the content of the proposed methodology for adequately 


including securitisation SPEs/SPVs. 


 


Furthermore, we see a paramount need for harmonisation of the regulatory 


reform projects CRD IV / CRR I and Solvency II (scheduled to take effect in 


2013 / 2014) with the requisite adjustments resulting at the level of the 


financial conglomerates’ rules. The financial sector’s two reform projects 


are highly complex. To date, the banking and insurance industry have not 


had an opportunity to fully analyse the implications of the sheer magnitude 


and details thereof. This means that the FiCOD review should be performed 


very carefully and – wherever necessary – in an incremental manner. Along 


with focussing on identified regulatory gaps, we would also like to suggest 


a particular focus on waivers and derogation rules and, wherever 


Joint Committee of the  


European Supervisory Authorities 


 


via e-mail: 


 


joint-committee@eba.europa.eu 


jointcommittee@eiopa.europa.eu 


joint.committee@esma.europa.eu 


 


 


 


  


Contact:  Thorsten Reinicke 


Telephone: +49 30 2021-2317 


Fax: +49 30 2021-19 2300 


E-Mail: reinicke@bvr.de 


Our reference: Rei/Bö 


 


 Ref. GBIC: KWG-FK 


ARef. BVR: KWG-FK 


Berlin, 13.08.2012 



mailto:joint-committee@eba.europa.eu

mailto:jointcommittee@eiopa.europa.eu

mailto:joint.committee@esma.europa.eu





 


Seite 2 von 5 


necessary, on adjustments to the aggregation methods for the purposes of financial conglomerate 


solvability. The aim should be facilitating a smooth joint impact of the sectoral prudential supervision 


rules and keeping overlapping sectoral regulatory perimeters to a minimum. The importance of effective 


and efficient sectoral Steering scopes should not be underestimated. This is due to the fact that, in years 


to come, probably both sectors will have to build up considerable additional capital buffers.  


 


Whilst not limited to, this applies in particular to the provisions on capital management and capital 


adequacy. Given the high complexity of the sectoral provisions and the multifaceted interaction of the 


regulatory frameworks, we are concerned that this might result in an ever-increasing duplication of work. 


In the sector, this could occasionally cause considerable implementation costs and it might create a need 


for constant workflows that fail to live up to a cost-benefit analysis.  


 


Furthermore, we would like to emphasize our preliminary understanding that the regulatory scope of a 


reviewed FiCOD will also and explicitly be confined to the supervision of specific additional aspects 


pertaining to financial conglomerates. If and when an appropriate sectoral supervision is already in place, 


the sectors shall and must not become subject to any duplication of (originary) supervision requirements. 


The financial crisis has revealed that bancassurance groups generally feature a higher degree of financial 


stability. This is due to the fact that there is no 100% positive correlation between the banking and the 


insurance industry.  
 


In our view, the regulatory scope of the forthcoming provisions ends whenever it touches upon non-


negotiable requirements under company law or whenever de facto circumstances prevent a consistent 


implementation. This is regularly the case if a company is included in two financial conglomerates. 


However, it is equally the case where there are mere minority holdings which do not grant the 


shareholder those information rights and steering options that are necessary for a supervisory inclusion at 


conglomerate level. Also in view of the fact that, generally, these constellations do not present material 


risk drivers in the overall shareholding structure, at this juncture, national supervisors should be given 


the right to apply a waiver to the minority shareholder exempting them from the comprehensive 


application of the provisions on risk concentrations and intra group transactions ([any forthcoming rules 


should be subject to the] principle of proportionality).  
 


Last but not least, we would like to seize this opportunity in order to address a number of issues that 


have already been identified but which are still absent from the consultations on a fundamental review of 


the FiCOD. Notwithstanding the foregoing, these issues are still of major importance for bancassurance 


groups.  


  


Under principle 20, the December 2011 Consultation Paper "Principles for the supervision of financial 


conglomerates“ published by the Basel Committee for Banking Supervision (BCBS) refers to 


conglomerate-wide, consistent liquidity requirements as Pillar I provisions. For (groups of) institutions, 


the CRD IV / CRR I already cover rules for liquidity measurement and liquidity control. However, the 


latter two sets of rules are currently seeing a renewed discussion. At present, we are unaware whether 


comparable provisions have been prepared for the insurance sector. Hence, we advocate in favour of a 


solution where conglomerate-wide Pillar I liquidity requirements may only be tackled after implementation 


of the specific Pillar I requirements in both sectors. If and when possible, this should subsequently build 


on the sectors’ existing regulatory frameworks.  
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Specific comments 


 


We basically welcome the principle under which the supervision of financial conglomerates shall have to 


adequately capture all risks stemming from financial activities that are relevant for the group. This led to 


a proposal concerning the inclusion of e.g. Securitisation SPEs/SPVs. From a supervisory point of view this 


is perfectly understandable. However, it is at least partly questionable in how far consolidated supervision 


frameworks are the right approach for adequately capturing the risks pertaining to Securitisation 


SPEs/SPVs that have been conceived of in a bankruptcy remote manner (ring fenced).  


There are considerable differences in the sectoral provisions under the CRR I or, respectively, under 


Solvency II for inclusion of such SPEs/SPVs. Whilst for SPEs/SPVs, Solvency II, as far as the regulatory 


consolidation is concerned, calculates these solvability requirements in line with the prudential 


supervision requirements, the CRR I securitisation framework develops differentiated economic 


measurement approaches for the banking industry. As an alternative to a consolidation, the latter allows 


capturing counterparty default risks of the Securitisation SPEs/SPVs in a more risk sensitive manner. By 


way of example, we would like to mention the “internal assessment approach (IAA)”. Through use of a 


rating methodology approved by supervisors, this approach allows an assessment and comprehensive 


consideration of the credit risk pertaining to the liquidity line extended by the sponsor bank to the 


conduit. This credit line usually also covers the assets’ counterparty default risks. Should the structure 


under the present version of the CRD remain as is, this methodology is not permissible if a securitisation 


vehicle is being consolidated. In the event of a consolidation, the assessment of the risks from the 


securitised assets will usually have to be based on the relatively simple standardised approach (credit 


risk). Hence, in essence we would like to suggest prioritising a comprehensive and appropriate approach 


towards capturing the risks deriving from Securitisation SPEs/SPVs over a homogenous, cross-sectoral 


consolidation methodology.  


 


In order to achieve a level playing field for financial conglomerates which are mainly involved in insurance 


activities on the one hand and financial conglomerates which are mainly involved in the financial sector, 


on the other hand, a detailed and differentiated comparison of the regulatory requirements for individual 


scenarios under the new regulatory frameworks Solvency II and CRD IV/CRR I is necessary in the context 


of the financial conglomerate’s overall capital adequacy requirements.  


Financial conglomerates undertaking mainly insurance activities do not require an additional Directive for 


financial conglomerates. This is due to the fact that Solvency II already requires the inclusion of e.g. 


banking sector companies affiliated with the group. However, parallel regulatory perimeters result at the 


level of institution groups and at the level of the conglomerate in the case of financial conglomerates 


undertaking mainly banking activities.  


At this juncture, the treatment of capital deductions from interests in the financial sector is of pivotal 


importance. Whilst the CRD IV / CRR I and the current provisions under Solvency I stipulate strict 


deduction obligations in this respect, Solvency II integrates these interests either into the sectoral own 


funds requirements within the insurance group or it includes them in the market risk module for 


calculation of the solvability requirements.  


Given that the supervision for financial conglomerates merely constitutes a supplementary supervision, 


the sectoral provisions for inclusion of interests in the financial sector are respectively to be applied on 


the upstream group level.  


As a result, once the CRR I comes into effect, as far as the banking industry is concerned, all direct and 


indirect interests in the financial sector would first have to be deducted from the institution group’s own 


funds.  


At present, there are waivers concerning both industries’ existing deduction principle (CRD III and 


Solvency I or, moreover, section 53(c) subsection (3)(d) of the German Insurance Supervision Act). 
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These waivers can be applied in those cases where the interests are included in the aggregation at the 


level of the conglomerate. Both, present and future waivers for the banking sector are based on Article 


46(1) CRR I. However the latter only applies to (re)insurance undertakings and insurance holding 


companies. It does not apply to financial holding companies. As a result, as soon as CRR I comes into 


effect but prior to the comprehensive implementation of Solvency II, financial conglomerates mainly 


involved in banking activities will already be placed at a disadvantage compared to financial 


conglomerates primarily involved in insurance activities. This is due to the fact that each and any direct 


and indirect, deduction relevant intra-group financial company interest will have to be deducted within the 


banking group, whilst the insurance group may apply a waiver rule by referring to the aggregation at the 


level of the conglomerate. By and large, the CRR de facto abrogates the existing symmetrical waiver rules 


which provided scope for capital management. Therefore, pending the full implementation of Solvency II, 


the transitional period should see the continued existence of the present waiver rules for capital 


deductions regarding financial conglomerates mainly involved in banking activities which should also be 


extended to financial companies.  


Once Solvency II will fully take effect, the prudential supervision methods of both industries at the group 


level feature fundamental differences. [Whilst] the CRR I envisages capital deductions (cf. above), 


Solvency II plans to integrate financial sector interests into the consolidation or the calculation of 


solvability requirements (de facto financial conglomerate perspective). Henceforth, financial 


conglomerates mainly involved in insurance activities would thus largely be covered by the sectoral 


Solvency II rules meaning that they would no longer require supplementary financial conglomerate 


solvency supervision. Contrary to this, financial conglomerates mainly involved in banking activities would 


be compelled to keep deducting all deduction relevant interests in financial institutions / financial 


undertakings at group level. At the conglomerate level, this would beg the question how to achieve an 


appropriate adjustment approach for double inclusions. Furthermore, this adjustment approach ought to 


prevent the creation of entirely new regulatory perimeters because this way there will no longer be any 


consolidation scopes without any overlapping areas.  


One possibility would be granting financial conglomerates primarily involved in banking activities the right 


to treat the risk adequate consideration of direct and indirect interests in the financial sector under 


Solvency II as an eligibility criterion for exemption of the entire banking group. Otherwise, given that 


capital deductions have a massive impact on the banking group’s own funds, in terms of capital 


management and in terms of the build-up of considerable additional capital buffers at the respective 


group levels, this would result in considerable additional burdens for complex and vertically integrated 


banking groups.  


 


A similarly complex situation results for overlapping consolidation scopes. For instance, in a financial 


conglomerate which is mainly involved in banking activities, sub-subsidiaries (financial institutions) which 


are at the same time subsidiaries of the insurance undertaking, have to be consolidated (on a mandatory 


basis) within the group of institutions. Pursuant to the provisions under Solvency II, these undertakings 


need to be simultaneously included in the insurance group both in terms of own funds and in terms of 


solvability requirements. Also these double inclusions have to be adjusted again on the level of the 


financial conglomerate. In order to reduce these misleading impacts, the FiCOD should include derogation 


rules pursuant to which the inclusion in one of the two sectoral groups (based on the respective industry 


rules) will give rise to an exemption from mandatory inclusion in the respectively other group, provided 


there is an adequate aggregation at the level of the conglomerate.  


In our view, the two latter scenarios do not constitute risk drivers for the financial conglomerate as a 


whole meaning that the banks’ interests in efficient capital management could be accommodated.  
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Given that, to date, sectoral waiver rules for financial conglomerates are regulated in the Financial 


Conglomerates Directive, the waiver rules for the leverage ratio should equally be laid down in this 


Directive. Currently, under Article 416(4) (2), the draft CRR I stipulates that the exposure values from 


financial sector entities in which banking groups hold significant investments which are consolidated in 


their accounting group but not in their regulatory group need to be included into the banking group’s 


leverage ratio. Whilst this methodology is understandable when it is about material risks at group level 


which, indeed, were not captured up to now (neither as capital deductions nor as companies in their 


prudential consolidation), bancassurance groups under the aegis of a bank however, are being placed at a 


disadvantage under this approach. This is due to the fact that the prudential consolidation of the 


insurance subsidiaries only takes place at the next higher level. This is a considerable disadvantage for 


bancassurance groups as far as the leverage ratio is concerned. In our view, this is inconsistent with the 


European legislator’s original intent and purposes.  


 


Under the Financial Conglomerates Directive it is permissible to refrain from deducting the book value of 


the insurance when calculating the risk weighted capital ratio. This is due to the fact that supervision of 


the solvability is ensured by means of the financial conglomerate’s capital-solvency margin relation. In 


our view, by way of analogy to the waiver for the mandatory deduction requirements for the carrying 


amounts of interests, a waiver for mandatory inclusion of the insurance subgroups into the leverage ratio 


should be allowed if and when the financial interest is being adequately included into the aggregation at 


the financial conglomerate level.  


 


In our view, the provisions on the calculation of the solvability ratio at the level of the conglomerate 


presents another area of cardinal interest. Whilst the sectoral provisions under the CRD IV / CRR I and 


Solvency II both basically envisage capital classes (“tiers”), at the present point in time the definitions are 


mutually incompatible. Hence, we firstly advocate for a sufficient degree of harmonisation. Secondly, until 


a sufficiently operationalised harmonisation of the own funds terminology will have been achieved, we 


suggest keeping the existing aggregation methodology for the purposes of the solvability requirements 


pursuant to which the sum total of the adjusted, eligible own funds will be juxtaposed with the sum total 


of the adjusted solvability / own funds requirements.  


 


This would also resolve one further problem inherent in a single, uniform minimum solvability 


requirement at the level of conglomerate. Consequently, after introduction of the wide variety of country 


specific and institution specific capital buffers which are determined in a heterogeneous manner, there will 


be highly heterogeneous minimum capital ratios for banking groups across the different EU Member 


States.  


 


We would appreciate it if our views were taken into account in the ongoing consultation process. We 


would be happy to provide further information about any of the issues raised. 


 


 


Yours faithfully,  


On behalf of the German Banking Industry Committee  


Bundesverband der Deutschen  


Volksbanken und Raiffeisenbanken 


 


 
 


 i.V. 


Gerhard Hofmann  Thorsten Reinicke 
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CFA Questions Comments 


General 


Comments 


In May 2012, the European Supervisory Authorities (ESA) launched the public consultation on the proposed 
response to the call for technical advice from the European Commission to the Joint Committee of the 


European Supervisors Authority (Sub Committee on Financial Conglomerates / JCFC) on the fundamental 
review of the Financial Conglomerates Directive (FICOD).  


 


While preparing its final advice to the European Commission, the JCFC was also requested to comment on 


the scope of application of a FICOD II and to assess whether Institutions of Retirement Provision (IORPs) 
should in future fall within the scope of the Directive by including them within the definition of “financial 


sector”.      


 


As a German IORP, we welcome the opportunity to comment on this topic and present our point of view. 


With respect to the draft response of the JCFC and the proposed option 1 to include IORPs within the 
definition of “financial sector” and therefore within the scope of the FICOD II, we strongly challenge such 


considerations.    


 


IORPs are not financial institutions because they are from its nature also embedded in the national labour 
and social law and should thus not be included within any definition of “financial sector”. There is no need 


for harmonized security-levels between IORPs and financial institutions like for example insurance 
companies. There is no “level playing field”, which could justify an option like the recommended one:  
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IORPs, especially in Germany, act as social institutions because of a legal mandate and thus in public 


interest. Therefore, they are non-profit oriented in opposite to financial institutions that have to earn profit 
to satisfy their shareholders and offer their products on a competitive market and in an international 


periphery.  


 


Moreover, IORPs as “mono-liners” only offer occupational retirement provision, pension promises that are 
offered from the employers to the employees as part of / in addition to their cash compensation. Therefore, 


the institutions and their products are subject to the national social and labour law of the member states, 
that has not been harmonized on the EU-level yet and for that reason as already mentioned fully remains 


under control of the member states. Financial institutions on the other side offer financial-products on the 
European Single Market as part of the free movement of services and are therefore already subject to the 


European regulation and especially the current FICOD. Considering these differences, there is no need for a 
harmonization by enlarging the scope of the FICOD because of the disparity of the offered products and the 


different national legal requirements that have to be noticed. 


 


However, apart from the review of the FICOD, the European Commission is already operating a review of 


the so-called IORP-Directive 2003/41/EC “on the activities and supervision of institutions for occupational 
retirement provision” to achieve a further harmonization for IORPs on a European level. The inclusion of 


IORPs into the scope of FICOD before a final implementation of a revised IORP-(II)-Directive might lead to 
uncertainty, imbalances and disparity in case of the application of two possibly overlapping regimes.  
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Taking a look at the current IORP-Directive, such considerations are quite comprehensible as various risks 


of the FICOD are already included within the IORP-Directive. Art. 18 f of the IORP-Directive for example 
covers the topic of IORP-investments to its sponsor-undertaking(s) that would inevitably also have to be 


included within the revised FICOD and would thus imply double (contradictory) supervision.     


 


For these reasons, IORPs are neither part of the “financial sector” nor comparable to financial institutions 
and should therefore not be included within any definition of “financial sector”. The FICOD should thus not 


be applied to IORPs.   


 


 


Frankfurt am Main, July, 20, 2012 


 


Pensionskasse der Mitarbeiter der Hoechst-Gruppe VVaG 


 


 


1.   


2.   


3.   
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Stakeholder: MACIF (Mutuelle Assurance des Commerçants et Industriels de France et des cadres et salariés de 
l’industrie et du commerce) 


2 et 4, rue de Pied de Fond, 79000 Niort 


Contact : Bethy-Alexandra Galian, General Counsel 


bagalian@macif.fr 


+33 1 55 31 67 26 
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CFA Questions Comments 


General 


Comments 
Created in 1960, MACIF (Mutuelle Assurance des Commerçants et Industriels de France et des cadres et salariés de l’industrie et du 
commerce) is an insurance mutual company which adheres to the principles of social economy.  


The Macif group is organised into four sectors: non life, savings and life insurance, health and provident and other businesses which 
comprise credit/banking, asset management and services.  


The Macif group’s turnover amounts to 5.7 billion euros. It is the first insurer for families in France with 4.8 millions of insured people It 
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has subsidiaries and holds stakeholdings in Spain, Portugal, Greece, Belgium and Poland and it develops partnerships in Maghreb 
countries.  


As of today, the Macif group does not fall into the scope of financial conglomerates. Nevertheless and due to its insurance and banking 
activities, Macif considers appropriate to be interested in issues relating to financial conglomerate. Therefore, Macif keeps a watch on 
regulatory developpements regarding financial conglomerates and wishes to convey its views on the proposed reform of EU legislation 
at this early stage of the process. 


 


 


1.  Q1. What should be the perimeter of supervision, when a financial conglomerate is supervised on a group wide 


basis? 


 


We believe that the current legislation applying to financial conglomerates together with the forthcoming Solvency II regime provide an 
adequate level of rules and make the establishment of a new perimeter of supervision unnecessary.  


We only agree with Recommendation 1 provided that any enlargement of the perimeter of supervision can be applied within the 


scope of the existing legislation and the forthcoming Solvency II regime.  
 


In France, IORPS are already included in sectoral legislation. At the EU level,  discussions about the revision of the IORP Directive 


are still under way, notably to decide how IORPs should be supervised and how their solvency requirements should be brought in 


line with the new insurance solvency regime. We trust therefore that it would be more appropriate to wait until this revision 


process is completed to consider whether IORPs should deserve further specific treatment under the financial conglomerate 


supervisory regulation.   


 


We agree with Recommendation 2. However mixed financial holding companies, when identified as responsible parent, should 


definitely not be required to perform duplicate tasks in order to comply with sectoral and financial conglomerate legislation, as it 


is costly and time consuming. Waivers should be established so that supervision duties are performed only once. 


 


We agree that entities conducting solely industrial activities with no financial services activities should be excluded from financial 


supervision unless such non regulated entities significantly impact the overall group to which they belong and may have 


significant impact on financial market. 
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We cannot support the proposal that supervisors should have the power to require the creation of an intermediate financial 


holding company for financial supervision purposes. It is a general principle of corporate law that undertakings should freely 


choose their group structuring.  


 


We have no objection for Tool 2 which suggests that there should be a specific team or division being the reference for the 


supervisors, provided that such referee acts directly or indirectly under the control of the management board of the legal entity to 


which it belongs.  


It should however be recognised that there might be cases where establishing one single “point of entry” at the top of the 


unregulated entities is not possible due to group structuring issues. 


 


We can support Tool 3 relating to the designation of a specified regulated entity as point of entry. Our remarks about it are  


developed in our response to question 2 below.  


 


2.  Q2. Which legal entity in a conglomerate should be responsible and qualify for compliance with group wide 


requirements?  


 


The responsible parent entity in a financial conglomerate should be the head company if such company conducts a regulated 


activity. The reason is that the head company is in the right position to control or have a significant influence over the activities 


of its subsidiaries that belong to the financial conglomerate. 


 


In case the head company does not carry out a regulated activity, we suggest that it should  explicitly indicate which entity 


should be the responsible entity, subject to the supervisor’s approval. It is likely however that such entity would have no or little 


control or influence over the activities of the other subsidiaries in the financial conglomerate. This situation could be remedied by 


concluding contractual agreements between the responsible entity and the entities on which no control can be exercised. Such 


agreements would specify that these entities commit to duly perform their duties towards the responsible entity so that the latter 


complies with groupwide requirements under supervision constraints. 


 


Another option could be  to include the head company carrying no regulated activity within the perimeter of supervision so that it 


would consequently become the responsible parent of the group. We believe that when these non regulated entities significantly 


impact the overall group to which they belong, they should be included in the scope of supervision provided that, as explained 
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before, such inclusion does not challenge the legislation in force nor Solvency II provisions. 


In any case, waivers should be applied so that such ultimate parent is not required to duplicate tasks in order to comply with 


sectoral and conglomerate legislation.  


 


In our view, the criteria set forth in Recommendation 4 are relevant only where the responsible parent entity is the head 


company for control issues. 


 


We readily support the proposal that supervisors of a financial conglomerate should be part of a college composed of supervisors 


specialised in banking activities and supervisors specialised in insurance activities. This would  ensure that the underlying sectors 


of the financial conglomerate are well understood. This is particularly important considering the differences in nature between 


insurance and banking businesses. While it is important that there is one lead supervisor who should be specialised with regard to 


the most important regulated activity carried out by the financial conglomerate, it should always be the case that solo insurance 


supervision is carried out by an insurance supervisor.  


 


3.  Q3. Which requirements should be imposed on this qualified parent entity in the context of group wide supervision? 


 


We agree with Recommendation 5.  


The ultimate responsible entity should be responsible for compliance with group wide requirements and therefore establish a 


group’s corporate governance framework which includes risk management rules, internal control system and an effective internal 


audit and compliance system to ensure that the group conducts its affairs properly.  


As the ultimate responsibility remains with the management board of the top entity, minimum requirements should aim to ensure 


that such management board is composed of persons collectively competent with an individual integrity demonstrated in personal 


behaviour and in business conduct and a soundness of judgment. 


The group-wide governance being applied in all the relevant entities, the responsible management board must  make sure that 


even though local or sectoral governance requirements of certain entities may be below the group standards, the group 


governance standards are properly applied. The top entity should also set up an adequate corporate governance framework in 


line with the structure, the business and the risks of the financial conglomerate which ensures that the strategy is properly 


implemented in all the relevant entities and is reviewed on a regular basis to include material changes such as geographic 


expansion or restructuring. 


With regard to insurance, we believe that sufficient provisions will be in place under current legislation and the forthcoming 
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Solvency II regime.  


 


As explained in our response to question  2, a responsible entity which is not the head company is likely to find it difficult to 


coordinate and instruct other entities in the conglomerate over which such responsible entity has no or little control or influence.  


 


2011/89/EU Directive mentions that if sectoral legislation sufficiently covers supervision of intra-group transactions and risk 


concentrations for financial conglomerates purposes, then the supervisory requirements may be carried out only once. As 


mentioned before, we strongly support the use of waivers so that undertakings perform tasks only once. 


 


4.  Q4. Which incentives (special benefits or sanctions) would make the enforcement of the group wide requirements 


more credible?  


 


Recommendation 6 might represent an alternative to the options we described in our response to question 2 as far as cases 


where the responsible entity has no or little control over the relevant entities in the financial conglomerate are concerned. We 


trust that our proposals would achieve the same objectives in a way that is more flexible and adapted to the wide diversity of 


situations and financial conglomerate structures.  


We cannot support the proposed preventive and  corrective measures that are developed by the ESAs under paragraph 4.3.3.2 of 


the document. We consider them as too far-reaching and not reflecting the normal course of business and risk-taking of financial 


conglomerates nor the way these are supervised today. This includes the following measures: require more strict supervisory 


requirements (e.g. capital, liquidity), restrict the business conducted by the institution, withdraw all or part of the license etc.). 


Powers granted to supervisors for financial conglomerate purposes should not overlap with powers granted to supervisors under 


sectoral legislation.  


Here again, we value the proposal that supervisors of a financial conglomerate be part of a college composed of specialised 


supervisors. Each supervisor should be granted with enforcement powers towards the entities falling within the scope of its 


supervision which are basically the same powers under sectoral legislation. The lead supervisor should be granted with a power of 


alert towards the supervisors of its college when risks of infringement under conglomerate legislation may be identified.  
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5.  Q5. When reflecting under this advice, would supervisors in Europe need other or additional empowerment in their 


jurisdictions? 


 


We assume that the objective of Recommendation 8 is to promote the establishment of sufficient and clear supervisory powers 


and authority to ensure that supervisors can conduct effective group-wide supervision of financial conglomerates.  


As mentioned above, we believe that the current legislation and 2011/89/EU Directive together with the forthcoming Solvency II regime 
provide sufficient rules and make the establishment of additional provisions unnecessary.  


Under the Solvency II framework, binding technical standards will be introduced on reporting of risk concentrations and intra-group 
transactions across the (re)insurance group. These standards are incredibly detailed and (re)insurers are already investing heavily in 
their implementation plans to support this. We believe this framework should be used as the basis for any further reporting regime. 


 


With regard to cooperation between supervisors, we would very much support the establishment of an equivalent legal 


framework between the EU and non EU countries in order to make sure, for instance, that certain supervisors are not legally 


impeded from sharing relevant information with other supervisors whereas the counterpart supervisor has no such legal 


restriction. 


 


Annex H 


Questions 


 


General 


Comments 


 


1.   


2.   


3.   


4.  Q4. Please provide some information on the potential additional compliance costs were your group to be identified 


as a conglomerate under these proposals.  


 


Regulators and supervisors alike should acknowledge that any extension of the perimeter of supervision would lead to an increase 


of compliance and supervision costs and limit such extension to the strict minimum needed to ensure an appropriate supervision 
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of financial conglomerates.  


Further careful consideration should consequently be given to the relevance of enlarging such perimeter to include all financial 


activities that may generate a relevant risk within a financial conglomerate (i.e. insurance ancillary services undertakings, SPV 


and SPE and non regulated entities etc.) and to grant supervisors with specific powers, e.g. to require the creation of 


intermediate financial holding to be the addressee for supervision or to impose any further specific governance compliance duties 


to financial conglomerates.  


In addition we would like to underline that financial enterprises are subject to a multiplication of supervising and accounting 


regulations which increases significant compliance costs as well as interpretation issues (group definition, valuation issues) and 


significant reporting requirements. 


For the insurance sector undertakings will have to observe EIOPA’s common reporting templates under solvency II directives, FSB 


(“Financial Stability Board’s templates”) and ECB’s templates. 


Therefore we consider that the set of tools applicable to financial groups should be harmonized to the extent possible. 


5.   
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Stakeholders: Joint response of the following Service Providers of Pension Funds in The Netherlands 


- APG Algemene Pensioengroep N.V., Gustav Mahlerplein 3, 1082 MS Amsterdam, The Netherlands 


- MN, Prinses Beatrixlaan 15, 2595 AK Den Haag, The Netherlands 


- PGGM, Noordweg Noord 150, 3704 JG Zeist, The Netherlands 


- Syntrus Achmea, Rijnzathe 10, 3454 PV De Meern, The Netherlands 
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CFA Questions Comments 


General 


Comments 
We are in favour of well functioning and stable financial markets in the European Union. Adequate supervision of financial markets and 
financial markets participants in the EU should contribute to this. As a consequence in principle, we support the FICO-Directive and 
potential measures which could reinforce its application in practice. Of course it is clear that supervision and regulation should not be a 
goal in itself. In that respect we welcome the Call for Advice. As regards the general question we do not believe that IORPs should be  
included in the Financial Conglomerates Directive. Basically, the risks to be hedged by the FICO-Directive (double gearing, excessive 
leveraging, etcetera) are not relevant for IORPs in this context, since these risks are already adequately covered by the existing IORP-
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Directive (2003/41) and its ongoing revision. Adding FICO-supervision would imply double (and potentially contradictory) supervision. 
Furthermore, we are pleased to provide our input as follows: 


1.  For several reasons, in our opinion, IORPs should not be included as being part of a financial conglomerate. Option 2 (:Maintain the 
status quo”) should be chosen. 


First of all there is, at least in the Netherlands, no group-relation between a company (e.g. a financial institution) and “its” pension fund 
(IORP). Under Dutch law, second pillar pension funds are legally and financially independent institutions, normally in the legal form of a 
foundation. Participation in second pillar pension funds is mandatory for more than 90% of Dutch employees. Pension funds are set up 
as independent non-profit organisations and do not form part of the sponsoring company (employer) or any other company, nor do they 
have shareholders to whom they have to pay dividends. Profits, losses and costs are only to the advantage or detriment of (the value 
of benefits of) participants and pensioners (beneficiaries) and sponsoring employers, if bound by contract to pay up for deficits. The, at 
least in the Netherlands, usually only existing relation is the obligation for the sponsor company/employer to pay a fixed contribution 
(normally limited by the pension arrangement) to the IORP. As a consequence there is no regulatory arbitrage, the main argument in 
favour for FICO-supervision.  


The relation between the sponsor company and the IORP is already governed by the current rules of the IASB, in particular the rules of 
IAS 19R (International Accounting Standards Revised) which have recently been revised and will enter into force as of 1 January 2013. 
The rules of IAS 19R prescribe which results and risks in relation to the IORP should be included in the balance sheet and profit and 
loss account of the sponsor/company. These results and risks will usually only consist of the contributions obliged.  


A revised FICO-Directive which, contrary to these facts, would assume a group-relation including inherent risks of double gearing and 
excessive leveraging (and, as a consequence, an obligation to consolidate the balance sheets of the sponsor/company and the IORP) 
would undermine the above mentioned accounting rules and thus lead in practice to major confusion. 


Another relevant factor which should be taken into account in this context, is the attribution of profits, losses and costs related to a 
pension fund: generally two thirds of pension premiums are paid by the employer and one third by the employees, profits and losses 
and costs are in principle to the advantage or detriment of the participants and pensioners and only for the account of the sponsoring 
employer if he is bound by contract to pay for deficits (also see above). This leads to the conclusion that (at least in the Netherlands) 
the results and risks related to an IORP are already to a substantial degree borne by the participants. Recent pension reforms in EU 
Member States show that this trend will even increase in the future. Including pension results and risks in the accounts of the 
sponsor/employer (which would be the result of incorporating IORPs in the FICO Directive) would contradict this circumstance and 
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future trend. 


Due to these factors (IORPs in the IAS-Accounting rules not on the balance sheets of conglomerates, risks ultimately fall on the 
participants of the pension fund) the potential benefits of bringing IORPs within the scope of the FICO-Directive will be substantially 
lowered, as has also been pointed out in the Joint Consultation Paper of EBA, EIOPA and ESMA (see Par. 5.1). 


Furthermore it can be noted that, even if IORPs (on the contrary to the aforementioned arguments) were to be included as part of a 
financial conglomerate, this would probably turn out to be meaningless in practice. The risks to be hedged by the FICO-Directive 
(double gearing, excessive leveraging, etcetera) are not relevant for IORPs. These risks are already adequately covered by the 
existing IORP-Directive (2003/41) and its ongoing revision. Article 18 of the IORP-Directive already regulates transactions (e.g. 
investments) between an IORP and a company/sponsor in an adequate manner. Adding FICO-supervision would imply double (and 
potentially contradictory) supervision. 


In addition, attention should be paid to the fact that the risks related to IORPs differ fundamentally from banks and insurance 
companies and their risks. Contrary to these financial sectors which are profit-seeking and have commercial shareholders, IORPs are 
not-profit-seeking institutions. Their only aim is to realise adequate pension payments to participants. As a consequence there is no 
incentive for IORPs to enter into activities which could provoke the afore-mentioned risks addressed by the FICO-Directive. Even 
stronger under Dutch pension regulation pension funds are not allowed to be involved in other activities other than pension related 
activities. Therefore additional supervision within the FICO framework is not necessary. 


In this respect it can be argued, as also done by EBA, EIOPA en ESMA in their Joint Consultation Paper (see Par 4.1.4.1., nr. 39), that 
the IORP-Directive already provides for an efficient instrument to take these and other specificities of IORPs into account. Setting a 
specific (FICO-)framework for IORPs at a moment (as is the case now) that the general (IORP-) framework is under review is 
undesirable.   


Last but not least it should be considered that, if IORPs are brought under the scope of the FICO-Directive, this would result in 
additional costs for conglomerates/pension funds and supervisory authorities (which will charge these costs to these 
conglomerates/pension funds). This would on a short term lead to a decrease of pension benefits, and could on the long term lead to a 
reduction in the supply of pension schemes. This would be contrary to the goal of the European Commission, as expressed in for 
example her White Paper on Pensions (February 2012), of increasing the provision of adequate supplementary pensions in the EU.  
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CFA Questions Comments 


General 


Comments 


Aviva welcomes the opportunity to comment on this consultation which raises some interesting issues. Our response below 


focuses on the important issue of the perimeter of group wide supervision.  


In determining the perimeter of consolidated group wide supervision for financial conglomerates, a key determinant is the control 


a group has over the risks an entity takes. 


We agree with the statements made in paragraph 39 on page 15 that the ongoing revision of the IORP Directive is sufficient to 


guarantee adequate supervision of IORPs, and that the IORP Directive provides an efficient instrument to take national 


specificities and the differences in its legal personality into account.      


On balance, recognising the differences within the EU of national specificities of IORPs such that control cannot be assumed on 


the basis of IORP classification alone the status quo should be maintained. 


1.  In considering whether IORPs should be within the scope of group wide supervision of financial conglomerates, it is important to 


evaluate whether a group has control over the risks that an IORP takes (similar to the control it would have over other group 


subsidiaries), or only has exposure to the IORP.  


On balance, recognising the differences within the EU of national specificities of IORPs such that control cannot be assumed on 


the basis of IORP classification alone the status quo should be maintained (option 2 under recommendation 1).   


2.   


3.   


4.   


5.   
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CFA Questions Comments 


General 


Comments 


Recent changes to the regulation of DB pension schemes has greatly increased the complexity and cost of their provision.  Whilst 


the Goldsmiths’ Company scheme has now necessarily been closed to further accruals, it is still burdened by unnecessary 


expenditure (such as the Pension Protection Fund contribution) and the need to produce endless reports and strategies.  The 


possibility of requiring pension funds to be funded like insurance companies, with the consequential financial and administrative 


burdens, fills me with horror.  It is also surely highly pertinent that those institutions that employers consult on pension issues, 


such as Slaughter & May, think this is an astonishingly bad idea.  Please think again and come up with something that eases the 


burden and costs on the employers thereby improving their ability to fund their schemes.  Most employers have a responsible 


attitude to their obligations – it is those that do not who should be inconvenienced.  R G Melly, Clerk/CEO 
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CFA Questions Comments 


General 


Comments 


We welcome the opportunity to respond to the issues raised in the joint consultation paper dated 14 May 2012.  By way of background, Baillie 
Gifford & Co is an independent investment management firm based in Edinburgh.  We manage about €94bn, almost wholly on behalf of 
institutional clients, and employ about 710 staff.  The firm is a private partnership established under the laws of Scotland and includes a group of 
companies which are authorised and regulated by the UK Financial Services Authority.   
 
The Baillie Gifford group provides one essential product to its clients, namely fund management.  Whilst different legal structures have been 
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established to accommodate various different client types, the essential services remain the same and indeed many of the tasks undertaken by 
group entities are delegated back to the parent, Baillie Gifford & Co. One such legal entity which has been established is Baillie Gifford Life Ltd 
which provides investment only insurance services to institutional clients by way of unit linked life funds. This entity technically brings the Baillie 
Gifford group within the definition of a financial conglomerate but it already operates a group-wide approach to internal control mechanisms and 
risk management processes and is different to a traditional bancassurer conglomerate or a banking-securities trading house conglomerate. The 
parent Baillie Gifford & Co and the other UK regulated group entities are ‘limited licence investment firms’ and a UCITS firm respectively. 


We strongly advocate that competent authorities be given suitable supervisory discretion to apply any rules on Financial Conglomerates in a way 
that is proportionate to the nature of the conglomerate itself.  
 
In particular we strongly support competent authorities having the ability to implement on a proportionate basis any requirements relating to 
board composition. The governance requirements have been largely drafted with corporate (and largely quoted) firms in mind. It would be 
disproportionate to force other structures, such as partnerships, into this framework and apply rigid standards when this may not be necessary to 
meet the objectives.  
 
It would also be disproportionate to apply crisis management plans to an asset management group which is not systemically important, does not 
extend credit, accept deposits or deal on its own account, unlike a banking group.  
 
Competent authorities should also have the discretion not to impose group consolidated accounts or additional reporting requirements where not 
proportionate or relevant to the risk profile of the group in question. 
 
As an asset management group it is important to ensure that ESMA is involved in the legislative process, given this different type of non-banking 
group. 


1.   


2.   


3.   


4.   


5.   
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CFA Questions Comments 


General 


Comments 


 


1.  We believe that the supervisory approach should reflect the material risks posed by the group of companies. The authorities, by 


way of the (new) means to mitigate systemic risk and, arguably, with rules in place before the autumn of 2008, are able to take 


supplemental measures, including structural. Regard should be given to additional supervisory requirements of G-SIBs (E-SIBs 


and D-SIBs) in this context and the interaction of this with conglomerate requirements. Clarity is also required around the need 


for sub-financial conglomerate supervision if powers are to be introduced to have a single point of entry to supervise entire 


financial conglomerate. In this regard we would approve of recommendations 2 & 3, and recommendation 1 with option 2.  


2.  Such determination should depend on the group and its risk profile. For groups which are exclusively financial it should be the top 


legal entity for other groups it will depend on the group and its risk profile and availability/need of support in a stress – although 


the default presumption should be that the top-level Financial Hold Co should be responsible . 


3.  Such determination should depend on the group and its risk profile. The determination should be made by the supervisor rather 


than the European Commission. The European Supervisory Authorities should draft guidance for national authorities to follow. 


See above for need to consider other regulatory developments e.g. G-SIBs and the interaction with conglomerate requirements. 


4.  Incentives should depend on the group and its risk profile. However, comparative transparency would be aided by requiring 


publication of FICOD consolidated capital data for those conglomerates not presently providing a full group-level capital 


consolidation on either a Basel III (CRR/CRD4), or a Solvency II basis. 


5.  We believe that the authorities, by way of the (new) means to mitigate systemic risk and, arguably, with rules in place before the 


autumn of 2008, are able to take supplemental measures, including structural. 
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Questions 


 


General 


Comments 


 


1.  The inclusion of pension schemes and special purpose companies may extend the scope to most financial institutions. It will 


depend on what impact IORPs have on the threshold tests. It also depends on how regulatory/supervisory rules are applied 


locally at present. It could mean more financial institutions would need to consider the threshold. The merits of the extension or 
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otherwise can only be proven on a case by case basis. 


2.  These groups would vary in terms of size and risks. 


3.  The capital requirements ought, in theory and ideally, to match the risks. Basel III and, possibly, Solvency II will require 


sponsors to allocate capital for final salary/defined benefit pension funds in deficit. Regulators, tasked with ensuring financial 


stability, can require firms to hold additional capital and liquidity for their off balance sheet operations. This would be the 


situation in the UK, where we would foresee little additional capital requirement arising. Capital and liquidity requirements should 


at all times be commensurate with the risks of the activities being undertaken. Again there should be no double counting with 


additional requirements for other purposes e.g. capital buffers for systemic firms  


4.  Additional costs will result from new accounting and capital management/planning, modelling (where necessary), and reporting 


and IT requirements. The industry will need to engage with the joint authorities if this is to form a binding technical standard in 


order to harmonise reporting of such information. The obvious starting points include what is meant by ‘significant’, what form 


the reporting will take (an addition to current COREP requirements?) and the frequency of reporting and drafting timetable 


(including the implementation date).  Significant attention needs to be given to the interaction with reporting requirements for 


other purposes including G-SIBs etc. 


5.  [Not applicable: It is for national supervisors to respond.] 


  


 


Key messages 


 As the resilience of not just firms, but the financial system too has become the objective of the authorities, and the 
interaction of banks with the so-called “shadow banking system” and additional capital requirements for 
systemically important financial institutions (“SIFI”) are under consideration, we believe that the concept of the 
Financial Conglomerates Directive (FICOD) should be reconsidered. 


 The Capital Requirements Directive IV and Capital Requirements Regulation, especially the capital and liquidity 
requirements for engagement with non-bank financial institutions and sponsorship of pension schemes address 
the concerns raised by the authorities. 







 The Liikanen panel is considering the merits of structural reform and is due to report in September. Article 6 of the 
draft Resolution and Recovery Directive (RRD) enables the authorities to require a group to restructure itself prior 
to resolution. The European Commission plans to issue corporate governance proposals this autumn. Should 
there be any recommendations by that panel, it would be helpful for the “shadow banking”, SIFI, Vickers (also 
known as the Independent Commission on Banking), Liikanen, RRD and corporate governance reforms to be 
considered when drafting the revised FICOD. Any additional capital requirements should be mindful of regulatory 
developments across the board. 


 


 The ability of home state regulators to issue waivers should be maintained. 
 


 It is essential to avoid the layering of reporting. COREP/FINREP requirements are extremely detailed and should 
be leveraged in the first instance. 
 


 For bancassurance conglomerates, it is not clear what the implications on the insurance portfolio are? Is Solvency 
II applicable, in full or “lite”? This would be very costly, not to mention that there is not sufficient time for 
implementation? There is a disconnect on implementation dates FICOD, expected 2013, and SII, due in 2014. 
What would be the applicable interim rules, Solvency I? 


 


Irving Henry 


Director, Prudential Capital and Risk 


British Bankers’ Association 


Irving.henry@bba.org.uk  


10 August 2012 
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August 13th 2012 


 
EBA, EIOPA and ESMA’s consultation paper on their proposed response to the 
European Commission’s Call for Advice on the Fundamental Review of the Financial 
Conglomerates Directive (JC/CP/2012/01). 
 
We welcome the opportunity to comment on this consultation. We believe that the financial 
crisis makes a reassessment of the Financial Conglomerates Directive timely and welcome. 
 
By way of background, Hermes is a leading asset manager in the City of London. As part of 
our Equity Ownership Service (Hermes EOS), we also respond to consultations on behalf of 
many clients from across Europe and around the world, including PNO Media (Netherlands), 
Canada’s Public Sector Pension Investment Board, VicSuper of Australia, Lothian Pension 
Fund, British Coal Staff Superannuation Scheme, Mineworkers Pension Scheme and The BBC 
Pension Trust (only those clients which have expressly given their support to this response 
are listed here). In all, EOS advises long-term institutional investors with regard to assets 
worth a total of €106 billion.  
 
On behalf of these clients, which as long-term investors across markets have a significant 
interest in systemic stability and economic security, and also as long-term owners of 
financial institutions wish to see those businesses succeed and flourish over the long run, we 
have been actively engaged in public policy debates in relation to the structure and culture 
of the financial system. We are also recognised for our active contribution to discussions 
about governance both within the financial sector and more broadly. We are thus pleased to 
have the opportunity to extend this work on behalf of our clients by responding to this 
consultation. 
 
 
As there are no specific questions raised in the consultation, we highlight our comments on 
individual paragraphs in order through the document. 
 
Paragraph 4.1.4 – widening the scope 
We firmly agree that within a financial conglomerate all activities that pose a relevant risk 
need to be taken into account for supervisory purposes, irrespective of whether those 
activities are carried out through regulated or unregulated entities. 
 
Paragraph 4.1.4.1 – inclusion of IORPs within the Directive 







We do not support the inclusion of IORPs within the Directive, and therefore support Option 
2. We are not aware of a situation where an IORP has had a significant systemic impact, and 
it is hard to conceive of a situation where this would be the case given the limited scale of 
IORPs, their lack of scope for leverage and their clear fiduciary duties to beneficiaries. The 
existence of detailed regulation for IORPs, both on the individual market level and under the 
IORP Directive also means that the risks associated with these forms of organisation are 
already well overseen. Adding a further layer of regulation on top of these would add 
confusion and complexity and as the consultation notes, applying the IORP Directive instead 
means that there would be more flexibility to deal with the large number and huge variety 
of IORPs in Europe, for which a single approach would not be appropriate. 
 
Paragraph 4.1.4.3 – inclusion of SPVs and SPEs 
We firmly agree with the inclusion of special purpose vehicles and entities. As the 
consultation makes clear, the financial crisis revealed the importance of ensuring that these 
bodies are considered within the envelope of their parent entity. We agree that it does not 
need to be a requirement that the regulatory group must be aligned with the group as 
determined for accounting purposes. 
 
Paragraph 4.1.7.2 – policy tools for mixed activity holding companies 
We agree with the three proposed tools for regulators to deal with and approach financial 
conglomerates which have mixed activity characteristics. The required creation of an 
intermediate financial holding company, and the use of a designated point of entry to the 
entity (whether regulated or unregulated) seem to us to be the appropriate regulatory 
approaches. 
 
Paragraph 4.2.3 – ultimate responsible entity 
We firmly agree with the importance of defining an ultimate responsible entity as the focus 
for regulatory attention. We believe that the definition proposed is appropriate and that the 
characteristics laid out in 4.2.3.2 seem coherent and relevant bases for identifying such an 
entity. We further agree with the proposal that the ultimate responsible entity should bear 
responsibility for reporting significant risk concentrations and significant intra-group 
transactions; it is the only entity with the appropriate oversight in order to deliver the right 
reporting in these respects. 
 
We would welcome the application of stretching corporate governance standards to the 
ultimate responsible entities of financial conglomerates, and believe that the EBA Guidelines 
provide an appropriate basis for this. We would highlight our recent input to the EBA 
consultation on governance (CP/2013/03), regarding the importance of regulators looking 
not simply at the roles and experience of individual members of boards but looking at the 
skills across the board as a whole. It is important that moves to raise standards do not 
unnecessarily narrow the pool of available candidates and encourage groupthink because all 
directors are drawn from a single background. 
 
An ultimate responsible entity with high quality and effective governance will be best placed 
to oversee and manage the risks which it faces, in its own interests and also in the interests 
of the system as a whole. 
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CFA Questions Comments 


General 


Comments 


Regarding all questions, exemptions should be allowed in the supervision of conglomerates to the extent that Solvency II 


requirements regarding intra-group transactions and risk concentration are sufficient to cover the transmission of risks to other 


group entities. More generally, supplementary supervision should not overlap or contradict existing regimes. 


1.  Recommendation 1 


In principle, the perimeter of supervision should overlap with the scope of transmission of financial risks within the broader group 


and possibly beyond. To that extent, a better alignment of the two concepts should minimize potentially harmful regulatory 


arbitrage incentives.  


To achieve these ends, the legislative challenges are to: 


(i) Identify the perimeter of financial risks;  


(ii) Align the regulatory scope with that perimeter. 


It is important to note that the perimeter of risks can in some cases go beyond the accounting or legal perimeters. This would be 


the case for conglomerates that directly or indirectly operate unregulated and off-balance sheet SPEs/SPVs with substantial risk 


exposures. Traditional definitions of a regulatory group currently exclude such entities from group-wide capital or solvency 


calculations, at least under EU-level regulations.  


To partly allay these concerns, the current threshold under Article 3(5) should be revisited to take better account of the various 


channels of risk transmission, expanding the various forms of risks not only to the group itself but from a macro-prudential 


perspective. As foreseen under the Consultative Document of the Joint Forum (Principles for the supervision of financial 


conglomerates, BIS, December 2011), an assessment of the impact of the relevant entities on other regulated entities within the 


group (in terms of risks from direct/indirect participations, obligations, etc.) should guide the identification of the perimeters. 


Moreover, the identification of the perimeter of financial risks should also consider the systemic and macro-prudential risks, i.e. 


inter-connectivity, counter-party risks, and so forth.  


Under these principles, the IORPs should be included in the meaning of financial sector when it can be demonstrated that risk 


transmission occurs between the different entities within the group and beyond. If the risks of the IORP are necessarily absorbed 


by the entity itself (i.e. by shareholders, policyholders, etc.), and if legal constraints ensure a complete ring-fencing of capital, 


the IORP can be excluded from the regulatory scope, provided that macro-prudential risks can also be ruled out. 


 


Recommendation 2 


The complexity of a group’s structure should not heighten risks or undermine effective supervision, by creating regulatory 


arbitrage opportunities, impeding effective resolution and recovery, or inducing contagion risks. The structures should be 


transparent, reflecting the strategic orientations and not aimed at masking risks. Any MAHC or MAIHC which has a material part 


in the financial sectors as addressed by the FICOD should be supervised as such. Where necessary, the supervisors must have 
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the necessary tools to identify the subgroup(s) that could be included within the supervisory perimeter.  


The effectiveness of the three proposed tools should be assessed from the point of their relative costs and advantages. In this 


sense, although it would also ease supervision of complex groups considerably, tool 1 would also be very costly, at least in the 


short-run. The implementation of the “point of entry” as a top entity under tool 2 would require no restructuring but sanctions on 


natural persons may prove ineffective. In turn, tool 3 requires the “entry point” to be a regulated entity, which may be subject to 


the control of another group entity, implying that there may be conflicts between the top entity (not subject to supervision) and 


the supervisory efforts. In a nutshell, despite their lower costs, the latter two tools suffer from the fact that the selected points of 


entry may be too disconnected from the financial entities and activities within the group.  


The three tools can be effective under different circumstances. Tool 1 would most likely achieve the greatest net benefits in 


highly distributed groups with a large number of disconnected regulated financial entities. In those cases, the application of the 


other tools (as in the example on page 77 of the Joint Consultation paper) would suffer more from the issues identified above.  


Tool 2 could be effective in smaller groups, where the designated natural persons are also closely associated with their groups. In 


turn, tool 3 could be effective in groups where there is no clear hierarchical control between the top and lower entities (i.e. 


horizontal groups), minimizing the potential for disconnect.  


2.  Recommendation 3 


A comprehensive assessment of risk is only possible if the supervisors are in direct contact with the entity that controls and 


exerts influence on all other entities within the group. The identification of such an ultimate responsible entity should enable the 


supervisors to (i) identify the parameters of financial risks; (ii) have direct access the board and senior management responsible 


for the entire conglomerate; and (iii) apply corrective actions in a timely and effective manner.  


The criterion for legal (or de facto) control and ability are reasonable in the determination of the ultimate responsible entity (i.e. 


ultimate parent company). However, identifying the listed entity as the dominant entity could be problematic in some specific 


cases. Such an approach could be misguided for cooperative or mutual conglomerates with listed entities. In such groups, 


ownership and control links tend to be highly complex and possibly circular within the group. An alternative criterion is to identify 


the entity that regularly publishes consolidated accounts, even though such an entity may not cover the entire scope of 


responsibilities covered. Care should also be given to ensure that the identification of the ultimate parent entity will not contradict 


with the existing practices of national supervisors where most of the entities within the risk perimeter are domestic.  
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3.  Recommendation 4 


The ultimate responsible entity should be responsible to understand, define and adequately monitor the strategy and risk profile 


of the financial conglomerate. The top entity should be furthermore responsible for overseeing and managing group-wide risk 


management and governance policies, i.e. internal control system, as well as a coordinating and directing role applicable for the 


entities within the conglomerate. Lastly, the ultimate responsible entity should be the reference point for group-wide supervision, 


fulfilling reporting requirements and providing consolidated accounts. For that purpose, a much-needed step is to develop 


harmonized reporting requirements that would allow comparisons across sectors and member states. 


Providing the ultimate parent a coordinating and directing role over the rest of the group is appropriate in many cases. However, 


such a requirement should not lead to excessive administrative burden due to disparities when the sector-specific rules are 


considered. In other words, the parent company should be able to enforce a general group-wide risk-management policy relating 


to the supervisory framework. Where sector-specific rules diverge substantially, the relevant sub-entities should have delegated 


authority to transform the general principles set by the top entity to comply with the sector-specific rules. Moreover, the 


relationship between the existing obligations of the boards and senior management and those emanating from the sought 


responsibilities of the top entity must be clarified as these can be challenged under company law.  


4.  Comment on Part 3 


When assessing this question, one should first look whether such a framework is really necessary. When having the perspective 


of which sector is dominant within the group, the sector-specific legislation would derive the legislation. Thus, for a dominant 


insurance-led group, the assessment would be based on Solvency II requirements. A similar exercise could be made for banking 


conglomerates. Nevertheless, supplementary risks arising from mixed groups (financial or non-financial) should be addressed. 


Moreover, differences in national implementation could be of consequence. To the extent that the next generation EU rules are 


supposed to contribute to the development of the “single rule book”, immediate convergence should be sought with respect to 


the “Pillar II” principles and in particular for the availability and use of enforcement measures applicable at the group-wide level. 


 


Recommendation 5 


Group-wide enforcement efforts should enable supervisors to consistently address group-wide risks, giving adequate incentives 


for the conglomerate (i.e. the ultimate responsible entity) as a whole to orient its risk strategies coherently and consistently 


across borders and its sub-entities. In turn, the sector-specific enforcement should correspond to preventing excessive individual 


risks. The aim of such a top-down approach should be to equip the supervisor with adequate enforcement powers to address 


risks in single entities, intra-group entities, and beyond (including macro-prudential risks).  


Under the dual approach, different set of enforcement powers are applicable to the group-wide responsible entity and to the 


sector-specific regulated entities. Due to legal concerns, this approach is substantially easier to apply, allowing supervisors to 


invoke the enforcement measures on entities that are in violation. Ultimate responsible entity would then be responsible for 


upholding the group-wide responsibilities discussed under Recommendation 5. Despite its practicality, the dual approach should 
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not weaken or duplicate supervisory efforts. Moreover, the application of the dual approach requires a clearly specified delegation 


of authorities to the sector-specific entities, also discussed above under Recommendation 5.  


 


Recommendation 6 


Supervisors have a set of measures that are applicable at the group-level (under the dual approach mentioned above). For that 


purpose, a minimum set of applicable enforcement instruments should be developed, distinguishing between the two levels of 


supervision. The set of tools applicable to (regulated) financial conglomerates should be harmonized to the extent possible.  


Regarding MAHC and MAIHCs, the predominantly non-financial nature of activities implies that the available powers of 


supervisors should be restricted to capture financial risks. Thus, different enforcement instruments may be available for 


intermediate financial holdings (tool 1 in Recommendation 3) and the proposed “points of entry” solutions (tools 2 and 3). 


Despite such distinctions, the use of a specific tool should not undermine effectiveness of enforcement. In other words, the set of 


instruments available should not make certain tools more attractive (for conglomerates) than others.  


Regarding group-wide reporting requirements, it may be worthwhile for EIOPA to investigate the potential added value of an own 


risk and solvency assessment (ORSA) that would be applicable on the level of the group as a first-line preventive measure. If 


applied (and supervised) correctly, such an assessment can improve the information available to supervisors, equipping them 


with detailed information that could be used (or investigated) during an on-site inspection.  


Lastly, the measures at the disposal of supervisors should not duplicate those that are already available based on the sectoral 


rules envisaged under Solvency II or CRD IV. 


5.  Recommendation 7 


The common reporting requirements could be partly addressed by other initiatives. For the insurance sector, for example, 


EIOPA’s common reporting templates under Solvency II, Financial Stability Board’s (FSB) templates, and ECB’s ECB templates 


may be applicable. Before investigating into developing new guidelines, the aim should be to avoid duplicate submissions and 


unnecessary reporting burden. Thus, the ESA’s should assess the adequacy of these frameworks in effect or under development. 


Nevertheless, moving gradually to a common reporting framework to address risk concentrations and intra-group transactions is 


needed to allow for effective supervision and comparability across sectors and borders (see response to Recommendation 5 


above). A similar harmonization for the supervisory requirements to determine the triggers for supervisory action (i.e. risk 


concentration thresholds) is also needed. 
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CFA Questions Comments 


General 


Comments 


OPSG welcomes the initiatives of the EU-Commission and the Joint Committee of the European Supervisory Authorities to review 


the supplementary supervision of credit institutions, insurance undertakings and investment firms in a financial conglomerate. We 


believe that appropriate supervision of financial institutions is essential since it substantially contributes to the stability of the 


financial system in the EU. 


1.  What should be the parameter of supervision, where a financial conglomerate is supervised on a group wide basis? 


Should Institutions for Occupational Retirement Provision (IORPs) be included as part of a financial conglomerate?  


Answer: 


OPSG disagrees with recommendation 1 to extend the focus of the FICO-Directive by including IORPs as part of a financial 


conglomerate for the following reasons: 


1. The IORP Directive, which defines the general framework for supervision of Institutions for Occupational Retirement 


Provision, is currently under review. At this point in time, incorporating IORPs in the supplementary supervision of a 


financial conglomerate bears the risk of overlapping the existing regimes. This risk is particularly high at this point in time, 


as it is not clear what the general framework of the IORP-Directive will be. OPSG believes that a more logical sequence is 


required in this process: the general supervision framework for IORPs (i.e., IORP II Directive) should be determined 


before any supplementary regulatory regime for IORPs will be set.1 


                                                


1 Minority view : 4 OPSG members (1 industry, 1 academic and 2 beneficiaries) find that ordinary members of occupational pension schemes have only very vague 
ideas about the legal construction behind the scheme(s) they are members of. They will normally not know what the legal differences between an IORP and other 
pension schemes are. Citizens do not distinguish between ”Financial Institutions” and other types of institutions authorized to receive and keep money. Citizens expect 
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2. In many cases, IORPs are “not for profit” organizations, established on the basis of a social agreement, and implying the 


direct participation of social partners or employee representatives. Additionally, occupational pensions are part of the 


employer’s total remuneration and are not financial products. Therefore, incorporating IORPs in the definition of “financial 


sector” is not appropriate. 


3. In some cases IORPs may, in fact, justify being included under a supplemental supervisory framework2, particularly when 


they are part of a financial conglomerate as defined by the Joint Forum3. However, financial conglomerates of this kind 


mainly provide workplace pensions in Member States where the pension vehicle is not defined as an IORP, according to 


national law. Additionally, pension funds set up by big insurance companies and banks are also outside of the scope of the 


IORP Directive. Hence, an extension of the scope of the FICO-Directive to IORPs as under Dir 2003/41/EC would fall short 


of these entities, which might justify being under the scope of supplementary supervision, as pursued through the FICOD 


revision. 


4. Therefore, in relevant cases, IORPs, which might be legitimately considered as part of a financial conglomerate, would not 


be included under the scope of the revised FICO-Directive, because they would not be defined as IORPs according to 


relevant national law. Furthermore, by including IORPs under FICO-Directive would regulate just a very limited part of the 


                                                                                                                                                                                                           


their government to protect them and look after these institutions regardless of they are credit institutions, IORPs, insurance companies or something else. One of the 
initiatives taken after the financial crisis to avoid a new crisis is the review of the FICO Directive. Citizens will find it difficult to understand that their biggest saving for 
the future – the occupational pension – only will be covered by the FICOD if it is with other institutions than IORPs. Consequently these members of OPSG find that  
IORPs should be covered by the FICOD II. 
2 There are cases (e.g., in France and Netherlands) where IORPs are managed by external providers which in turn could be classified as financial conglomerates. 


3 A financial conglomerate is “any group of companies under common control or dominant influence, including any financial holding company, which conducts material 
financial activities in at least two of the regulated banking, securities or insurance sectors” 
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European IORPs, setting requirements which are only similar to those applying to other IORPs active in the EU. Hence, we 


believe that this would increase, rather than reduce, the risk of regulatory arbitrage within the EU. 


5. In most Member States financial conglomerates and IORPs are completely separate legal entities where a transfer of 


assets from the IORP and vice versa is not allowed (complete ring-fencing). The relation between the sponsor company 


and the IORP is already governed by the current rules of the IASB, in particular the rules of IAS 19 R (International 


Accounting Standards Revised) which have recently been revised and will go into force as of 1 January 2013. The rules of 


IAS 19 R already prescribe which results and risks in relation to the IORP should be included in the balance sheet and 


profit and loss account of the sponsor/company. These results and risks will normally only exist if the contributions are an 


obligation of the sponsor. A revised FICO-Directive which would, contrary to these facts, assume a group-relation including 


inherent risks of double gearing and excessive leveraging (and, as a consequence, an obligation to consolidate the balance 


sheets of the sponsor/company and the IORP) would undermine these already existing accounting rules. This would in 


practice lead to a major confusion.  


6. Furthermore, we believe that many risks being addressed by the FICO Directive (double gearing, excessive leveraging, 


etc.) are already adequately covered by the existing IORP Directive (2003/41/EC) and its ongoing revision. For example, 


Article 18 of the IORP Directive already regulates “intra-group transactions” between a company/sponsor and an IORP in 


an adequate manner. Supplementary supervision by means of the FICO Directive would imply double (and perhaps 


contradictory) supervision.  


7. Article 4 of the revised FICOD Directive (FICOD 14) states that “Member States shall require that all persons who 


                                                


4 Directive 2011/89/EU of 16 November 2011 
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effectively run the insurance holding company or the mixed financial holding company are fit and proper to perform their 


duties”. Applying this to IORPs might affect the participation of members, beneficiaries and social partners in the IORP 


governance structure. As stated in the “OPSG opinion on EIOPA’s response to Call for Advice on the review of Directive 


2003/41/EC (second consultation)”, we believe that the level of fitness required to be shown depends on the nature and 


complexity of the activities. If the fit and proper test is adopted such that the qualification, knowledge and experience 


have to be “appropriate” to enable sound management, it is also very important that where there is a board, trustees, or 


other group of persons who effectively run the IORP, that the adequacy test be applied to the collective function and not 


to each individual component. For example, on a management board, it is acceptable and indeed useful, to have a person 


whose area of expertise is in finance, another whose is investment, another whose is legal, but that collectively the level 


of qualification knowledge and experience should be “appropriate”. 


2.   


3.   


4.   


5.   
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