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Confidential/Public 

 Please follow the following instructions for filling in the template:  

� Do not change the numbering in the column “reference”. 

� Please fill in your comment in the relevant row. If you have no comment on a paragraph, keep 

the row empty.  

� Our IT tool does not allow processing of comments which do not refer to the specific paragraph 

numbers below.  

o If your comment refers to multiple paragraphs, please insert your comment at the first 

relevant paragraph and mention in your comment to which other paragraphs this also 

applies. 

o If your comment refers to sub bullets/subparagraphs, please indicate this in the 

comment itself.   

Please send the completed template, in Word Format, to equivalence@eiopa.europa.eu . Our 

IT tool does not allow processing of any other formats. 

The numbering of the paragraphs refers to Consultation Paper No. 03 (EIOPA5CP504511). 

 

Reference Comment 

General 

Comment 

Firstly, ABIR would like to thank EIOPA for this opportunity to provide comments and feedback on the 

EIOPA Draft Report5Equivalence Assessment of the Bermuda supervisory system in relation to articles 

172, 227 and 260 of the Solvency II Directive (herein referred to as the “Report”).  

 

 



 

Template comments 
2/20 

 Comments Template on EIOPA�CP 04�11 

EIOPA Draft Report � Equivalence assessment of the Bermudan supervisory system in 

relation to articles 172, 227 and 260 of the Solvency II Directive 

Deadline 

23.09.2011  
17.30 CET 

We note specifically that it is indeed a ‘draft’ Report and as such understand that EIOPA will consider 

the comments received and make the necessary amendments where appropriate. 

 

ABIR wishes to provide the following general comments: 

1. We are pleased to note EIOPA’s advice is that Bermuda  meets the criteria set out in EIOPA’s 

methodology for equivalence assessments under Solvency II with respect to Articles 172 and 

227 for Classes 3A, 3B and 4 (the commercial sector)  with certain caveats; 

2. We are also pleased to note EIOPA’s advice is that Bermuda  meets the criteria set out in 

EIOPA’s methodology for equivalence assessments under Solvency II for group supervision 

(Article 260) with certain caveats; 

3. With reference to items 1 and 2 we acknowledge EIOPA for recognizing Bermuda as largely 

equivalent for commercial insurers and reinsurers as indicated in the Report; 

4. Further, ABIR supports EIOPA’s recognition of the distinction in their assessment of the 

Bermuda regulatory framework between the commercial and captive markets which is keeping 

with the risk5based approach of that framework.  

5. As noted in paragraph 18, the Bermuda insurance market is predominantly focused on 

wholesale business, (with less than .01% being the local retail market) and as such the BMA 

has made the major focus of its supervisory framework the Bermuda commercial market which 

is a sophisticated ‘business to business’ market; 

6. We note that the assessment was carried out in accordance with the methodology proposed in 

CP 82 but were surprised at the level of detail, the depth of the assessment, and the nature of 

the Report given (1) the understanding that third countries would be predominantly judged and 

assessed based on the principles; and (2) and the absence of final Level 2 Implementing 

Measures. In light of the absence of final Level II Implementing Measures we would have 

expected that the focus would have been more principles based and assessed on regulatory 

outcomes since it seems untimely to assess a jurisdiction on granular elements which are still  

fluid; 
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7. We acknowledge and understand that this Report together with the assessments for Japan and 

Switzerland represent a “first wave” approach to assessing and granting equivalence to third 

countries.  As such, recognition should be given to the nature of the assessments as they set 

precedents for future third country reviews.   

8. In this regard, there are many paragraphs that deal with the ‘valuation’ methodology for 

technical provisions, assets and liabilities and the inference is not clear whether or not EIOPA in 

their assessment will accept other methodologies for economic balance sheet valuation other 

than what is articulated in the Solvency II Directive. The Report notes that the BMA is 

monitoring the work of the IASB in this area and as such is still in the process of developing its 

views and positions on valuation.  

 

 

 

1.    

2.    

3.    

4.  
We note EIOPA’s acknowledgement that the criteria set out in this report reflect those published in the 

previous consultation papers, but the analysis aimed to take into account the most recent draft of the 

criteria which was available to EIOPA. Again we stress the fluid nature of the criteria and the 

importance of assessing the framework on an outcomes basis as the spirit of equivalence is not 

‘exactness’ but that which achieves the same outcomes. 

 

5.  
  

6.  
  

7.  
ABIR supports EIOPA’s position to take into account plans and on5going initiatives for changes to come 

in the Bermuda supervisory regime with due consideration given to the expected timing and the degree 

of commitment to them when performing an equivalence assessment and providing advice to the 
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Commission. The assessment articulates areas where Bermuda is already in alignment with Solvency II 

in advance of the Solvency II Directive implementation date. 

8.  
  

9.  
  

10.  
  

11.  
  

12.  
  

13.  
  

14.  
  

15.  
  

16.  
  

17.  
  

18.  
  

19.  
  

20.  
  

21.  
  

22.  
  

23.  
  

24.  
  

25.  
  

26.  
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27.  
  

28.  
  

29.  
  

30.  
  

31.  
  

32.  
  

33.  
  

34.  
  

35.  
  

36.  
  

37.  
  

38.  
  

39.  
  

40.  
ABIR believes that EIOPA should acknowledge that legal systems and structures of jurisdictions differ. 

The Solvency II Directive was formulated for implementation by countries within the European Union. 

Countries outside of the EU may have different legal and corporate structures to satisfy the market it 

regulates and which is appropriate to that market. Paragraph 18 testifies that the local retail market is 

0.01% of the total premiums written therefore 99.99% of all premiums written are not those related to 

Bermuda citizens or property. In addition, Bermuda companies operate globally and are not uniquely 

different from other globally active companies operating throughout the EU and the US under various 

legal structures.  The head office/registered office ‘requirement’ is inconsistent with how internationally 

active insurance groups are structured, as demonstrated by existing group structures in Europe, 

Bermuda and the US.  Finally, it is not a prerequisite for sound prudential oversight.  In this regard, we 

believe that the approach taken by the BMA is appropriate. 
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It is our understanding that the EU Commission has recently considered and discussed the issue of the 

establishment of a head office of a life insurance undertaking and concluded that the issue of where 

business is conducted either entirely or mainly outside its home Members State is irrelevant for the 

purposes of granting or withdrawing authorization. Given there is no single set of rules or legal 

guidance in order to determine where a company’s head office is located under EU rules, the 

assessment of the “head office” of an insurance company in the EU is determined on a case by case 

basis. In sum, the EIOPA Assessment Report seeks from Bermuda mirror legislation to Article 20 of the 

Solvency II Directive even though the assessment of a “head office” is conducted on a case by case 

basis in the EU in light of criteria which are not found in the legislation.  

 

We make a similar comment regarding the ‘possibility’ of carrying out both insurance and non5

insurance business in a single company. Under Bermuda law, companies upon incorporation are 

granted ‘objects’ or rights which ‘legally’ would allow them to carry out non5insurance business but in 

practice this is not done. The insurance law also requires that a licensed insurance company make 

application to the BMA to carry out non5insurance business. Accordingly, whilst a company may have 

broad objects, it still requires the permission of the BMA to carry out non5insurance business. This is a 

safeguard to prevent an insurance company from engaging in non5insurance business which is not 

ancillary to their insurance business.   

 

41.  
  

42.  
  

43.  
  

44.  
ABIR appreciates that EIOPA cannot positively conclude on the current valuation framework “given the 

variety of different valuation standards available or on the proposed valuation standards, given the 

material uncertainties which remain around the economic balance sheet framework being developed.”  

Can EIOPA please clarify what it requires to conclude positively on this matter and confirm whether a 

variety of valuation standards would be accepted and if not what rationale would be provided? 
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45.  
  

46.  
  

47.  
  

48.  
See paragraph 44.  

49.  
  

50.  
  

51.  
  

52.  
  

53.  
ABIR refers to the BMA’s ‘partly equivalent’ with regard to its co5operation and exchange of information 

with other supervisory authorities under Principle 9. As reported in the Report, the BMA have carried 

out several rounds of supervisory colleges. We support that further development and documentation of 

the specific and more detailed processes would be beneficial to capture the existing practices of 

Bermuda’s internal co5operation and well developed exchange of information frameworks. 

 

We note that the BMA has at March, 2010 completed the following Memorandums of Understanding 

including the IAIS which sets out the terms for co5operation and exchange of information with other 

supervisory authorities (c.f. paragraph 90). Further, the both the BMA Act 1969 and the Insurance Act 

1978 set out in law the gateways for the co5operation and exchange of information.  

 

Signed MMoUs with other jurisdictions /organisations: 

 International Association of Insurance Supervisors (IAIS) 5 signed June 25th 2009 

Signed MOUs with other jurisdictions / organisations: 
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 States of Jersey Financial Services Department 5 signed April 10th 1997 

 Isle of Man Financial Supervision Commission 5 signed October 28th 2002 

 UK Financial Services Authority 5 signed April 21st 2004 

 Luxembourg (Commission de Surveillance du Secteur Financier) 5 signed May 31st 2005 

 Cayman Islands Monetary Authority 5 signed June 30th 2005 

Financial Services Board of the Republic of South Africa 5 signed August 15th 2005 

 International Organization of Securities Commissions 5 signed June 6th 2007 

 Malta Financial Services Authority 5 signed June 3rd 2008 

The Office of the Superintendent of Financial Institutions of Canada 5 signed August 19th, 

2008 

 New York State Insurance Department 5 signed September 25th 2008 

 Luxembourg (Commissariat Aux Assurances) 5 signed February 2nd 2009 

 Florida Office of Insurance Regulation 5 signed September 24th 2009 

 Nebraska Department of Insurance 5 signed October 28th 2009 

 Pennsylvania Insurance Department 5 signed December 10th 2009 

 Swiss Financial Market Supervisory Authority 5 signed March 11th 2010 

 

54.  
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55.  ABIR refers to our comments in paragraph 40 which highlights the appropriateness of the current 

mechanism in place to deal with ‘non5insurance business’. The Solvency II regime has been developed 

quite appropriately to span the European market place which covers a wide range of business including 

retail and wholesale business alike  and  including personal lines. ABIR  accepts that the BMA approach 

to  change of business approvals need s  some  adjustments . It is, however,  appropriate ,   in 

adapting the regime, to take into account the different circumstances of the retail and wholesale 

insurance markets and the fact that Bermuda's retail market domestically and internationally is 

insignificant.   Otherwise there is a risk that a disproprotionate regime would hamper a  wholesale  

business’s ability to operate in constantly changing markets. 
  
 

 

56.  
  

57.  
  

58.  
  

59.  
  

60.  
  

61.  
  

62.  
  

63.  
  

64.  
  

65.  
  

66.  
  

67.  
  

68.  
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69.  
  

70.  
  

71.  
  

72.  
  

73.  
  

74.  
  

75.  
  

76.  
  

77.  
  

78.  
  

79.  
  

80.  
  

81.  
  

82.  
  

83.  
  

84.  
  

85.  
  

86.  
  

87.  
  

88.  
  

89.  
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90.  
  

91.  
  

92.  
  

93.  
  

94.  
  

95.  
  

96.  
  

97.  
  

98.  
  

99.  
  

100.  
See paragraph 40.   

101.  
  

102.  
  

103.  
  

104.  
  

105.  
  

106.  
  

107.  
  

108.  
  

109.  
  

110.  
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111.  
  

112.  
  

113.  
  

114.  
  

115.  
  

116.  
  

117.  
As noted the Group Rules have been published and will be in force at the end of 2011. However, the 

BMA’s legal framework for group wide supervision was enacted in 2010 and determination of Bermuda 

groups by the BMA has already been made in accordance with that legislation.  

 

118.  
  

119.  
  

120.  
  

121.  
  

122.  
  

123.  
  

124.  
  

125.  
We do not believe that the remarks regarding the IMF’s October 2008 Assessment’s of Bermuda’s AML 

regime are balanced5 the comments only highlight the findings of the 2008 report and does not 

accurately reflect Bermuda’s AML regime in 2011. 

 

126.  
  

127.  
  

128.  
  



 

Template comments 
13/20 

 Comments Template on EIOPA�CP 04�11 

EIOPA Draft Report � Equivalence assessment of the Bermudan supervisory system in 

relation to articles 172, 227 and 260 of the Solvency II Directive 

Deadline 

23.09.2011  
17.30 CET 

129.  
  

130.  
  

131.  
  

132.  
  

133.  
  

134.  
  

135.  
  

136.  
  

137.  
  

138.  
  

139.  
  

140.  
  

141.  
  

142.  
  

143.  
  

144.  
  

145.  
  

146.  
  

147.  
  

148.  
  

149.  
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150.  
  

151.  
  

152.  
  

153.  
  

154.  
  

155.  
  

156.  
  

157.  
  

158.  
  

159.  
  

160.  
  

161.  
  

162.  
  

163.  
  

164.  
  

165.  
  

166.  
  

167.  
  

168.  
  

169.  
  

170.  
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171.  
  

172.  
  

173.  
  

174.  
  

175.  
  

176.  
  

177.  
  

178.  
  

179.  
  

180.  
  

181.  
  

182.  
  

183.  
  

184.  
  

185.  
  

186.  
  

187.  
  

188.  
  

189.  
  

190.  
  

191.  
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192.  
  

193.  
  

194.  
  

195.  
  

196.  
  

197.  
  

198.  
  

199.  
  

200.  
  

201.  
  

202.  
  

203.  
  

204.  
  

205.  
  

206.  
  

207.  
  

208.  
  

209.  
  

210.  
  

211.  
  

212.  
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213.  
  

214.  
  

215.  
  

216.  
  

217.  
  

218.  
  

219.  
  

220.  
  

221.  
  

222.  
  

223.  
  

224.  
  

225.  
  

226.  
  

227.  
  

228.  
  

229.  
  

230.  
  

231.  
  

232.  
  

233.  
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234.  
  

235.  
  

236.  
  

237.  
  

238.  
  

239.  
  

240.  
  

241.  
  

242.  
  

243.  
  

244.  
  

245.  
  

246.  
  

247.  
  

248.  
  

249.  
  

250.  
  

251.  
  

252.  
  

253.  
  

254.  
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255.  
  

256.  
  

257.  
  

258.  
  

259.  
  

260.  
  

261.  
  

262.  
  

263.  
  

264.  
ABIR supports the requirement for the establishment of supervisory colleges and additional defined 

processes to co5operation and information sharing.  

 

265.  
  

266.  
  

267.  
  

268.  
  

269.  
ABIR supports the development of details for the decision5making process in the college of supervisors 

and for resolving disputes in the case of disagreements with other relevant supervisory authorities. 

 

270.  
  

271.  
  

272.  
  

273.  
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A1 
  

A2 
  

 


