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Reference Comment

The Bermuda Monetary Authority (the “Authority”) would like to thank EIOPA for the opportunity
to comment on its paper entitled “Consultation Paper on EIOPA Advice to the European
Commission - Equivalence Assessment of Bermuda’s Supervisory System in relation to Articles
172, 227, and 260 of the Solvency Il Directive” (the “draft EIOPA Report”).
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Throughout this process, the Authority has enjoyed, and continues to enjoy, a productive working
relationship with EIOPA, as we seek to navigate through the equivalence process defined under
Solvency ll. Some of the largest global insurance players are domiciled in Bermuda conducting
substantial cross-border insurance transactions. The benefits arising out of equivalence are
manifold, inter alia, creating parallel opportunities for the growth and development of the
Bermuda and EU insurance sectors, promoting policyholder protection, greater collaboration and
cooperation between international insurance supervisors, cross-border efficiencies and overall
economic sustainability.

We have pursued a very aggressive timetable to ensure that the regime achieves broad
equivalence with the international standards and particularly, the Solvency Il framework. In fact,
our commitment to equivalence is such that we have accelerated our work on the development
of an Economic Balance Sheet framework and its implementation for all commercial sectors,
including life sector, ahead of the timeline stated in the Solvency Il Directive.

We also wish to acknowledge the hard work on both sides which is clearly reflected in the draft
EIOPA Report. This Report demonstrates much collaboration, and a better understanding of the
Bermudian regulatory framework and the unique nature of our insurance market. While we have
inserted our comments below, we would like to take this opportunity to draw your attention to
some key areas that we wish to highlight in our review of the EIOPA Report:

e Amendments to the Insurance Act 1978 (the “Insurance Act”)

The Authority has progressed with the amendments to the Insurance Act; the Bill was debated in
Parliament in December 2014 and will be passed in Q1 2015. The passage of the Insurance
Amendment Bill will address a number of areas noted in the draft EIOPA Report:

a. The submission of the declaration of compliance.
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b. The publication of the declaration of compliance for commercial insurers.

c. Disposals of qualifying holdings through the notification of the sale of an insurer.
The Insurance Act already covers notification to the Authority if a shareholder
controller is no longer a controller due to disposals of shareholdings.

d. Section 31B of the Insurance Act will apply to all commercial insurers.

e Bermuda’s Economic Balance Sheet (“EBS”) Framework

The Authority confirms that the timetable stated in Paragraph 188 of the draft EIOPA Report is
currently on track and we have already issued our consultation paper and draft prudential rules
on the EBS framework. The Authority’s commitment to this work and adherence to the timelines
for the development and implementation of EBS, even ahead of Solvency Il, emphasises our
pursuit of a positive equivalence outcome.

o Head Office requirement

We acknowledge that our legal framework differs from Article 20 of the Solvency Il Directive.
However, despite these differences, we have demonstrated that we are able to conduct effective
supervision. The Authority’s regulatory and supervisory regime has worked well to supervise
insurers, even under difficult circumstances. The Insurance Act and associated legislation, along
with our supervisory process, contain a number of tools enabling supervision to be conducted
effectively. Additionally, we have effective supervisory relations with our peers around the
world, facilitated by the extensive number of bilateral and multilateral arrangements that we
have in place. The Authority has implemented group supervision since 2011 and, to date, has
conducted 30 supervisory colleges. The college process has strengthened our relationship with
other supervisors resulting in effective supervision over some of our more complex insurance
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groups.

e Qutsourcing

As stated in Paragraphs 105 and 140, 130 commercial insurers, predominantly Class 3A insurers,
have appointed insurance managers to act as their Principal Representatives. While the
insurance manger may assume different roles (as stated in Paragraph 106), we confirm that these
commercial insurers have not contracted with their insurance managers to perform the CEO and
senior executive functions; and it is not the Authority’s policy to allow it. The Authority reinforces
this policy at the licensing stage and requires all applicant insurers to submit the names and due
diligence documents for their CEOs and senior executives, which we will vet for fitness and
propriety. Also, commercial insurers are required to submit the names of their CEOs and senior
executives as part of the Capital and Solvency return filed annually with the Authority.

e Public Disclosures

The declaration of compliance will be published for commercial insurers when the Insurance
Amendment Act is passed in Q1 2015. Through the publication, the declaration will communicate
whether a commercial insurer is compliant with the regulatory capital requirements and the
Minimum Criteria for Registration. The latter requirement includes compliance with the
Insurance Code of Conduct, which can be viewed on the Authority’s website. The accessibility
helps the public understand the system of governance applied to our commercial insurers. While
the Authority’s public disclosures regime is not the same as that prescribed under Solvency Il, we
believe that we achieve, on an outcomes basis, a similar level of protection for policyholders and
other stakeholders, given the nature of the Bermuda insurance market. Policyholders and other
stakeholders will be able to assess whether or not the insurer has an appropriate system of
governance through this attestation of compliance/non-compliance with the Code. We remind
EIOPA of the over-arching principles as stated in Paragraph 7 where the “third country
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supervisory system provides a similar level of policyholder and beneficiary protection.”

e The Insurance Code of Conduct

The consultation period for the Insurance Code of Conduct has ended; therefore the Code is now
in effect and has been posted on our website. Notably, the Code establishes the independence of
the internal audit function.

e The Insurance (Eligible Capital) Rules 2012 (the “Eligible Capital Rules”)

The Eligible Capital Rules have been amended to include Class C and Class D insurers.
Additionally, Rule 3 has been amended to require Class C and Class D insurers to hold the
prescribed amounts of eligible capital to satisfy the Enhanced Capital Requirement “ECR”) and the
Minimum Margin of Solvency (“MSM”). This amendment takes effect from year-end 2015.

e Amendments to the Bermuda Solvency Capital Requirement (“BSCR”)

The Authority confirms that we will be reviewing the BSCR Model in 2015 to take account of
geographical diversification, currency risks, concentration risks and counterparty risks related to
cash in banks.

e Dispute Resolution Framework under Group Supervision

Paragraph 303 of the draft EIOPA Report makes reference to the development of “a more formal
approach and dispute resolution framework” for insurance groups for which the Authority is the
group supervisor. The Authority, as a third country supervisor, cannot develop nor impose any
binding requirement on other third country supervisors, including the EU member states.
Agreement on matters governing the appropriate and effective supervision of an insurance group
must be achieved through consensus, usually developed through the supervisory college

Template comments
5/22




CP-14-042 Comments Template on
Consultation Paper on
EIOPA Advice to the European Commission
Equivalence assessment of the Bermudian supervisory system in relation
to articles 172, 227 and 260 of the Solvency II Directive

Deadline
23 January 2015
23:59 CET

mechanism. Through the College, the Authority is able to establish the dispute resolution
strategy applicable for that insurance group.

We would like to thank EIOPA for the opportunity to submit our comments and we look forward
to further discussions as we near finalisation of the Solvency Il equivalence process.
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18.

19.

The Insurance Amendment Act was debated in Parliament in December 2014. The Bill will be
formally passed in Q1 2015, after which, the provisions noted will come into effect for Class 4,
Class 3B, Class 3A and Class E insurers. We confirm that the Insurance Code of Conduct is now in
effect and can be found on our website. We also confirm that work on the BSCR will commence
in 2015.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.
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39.

40.

41.

42.

43.

Refer to comments on Paragraph 108

44.

Refer to comments on Paragraphs 140/148/149

45.

Refer to comments on Paragraphs 162/180

46.

For sub-paragraph (a) - Refer to comments on Paragraph 228. For sub-paragraph (d) - Refer to
comments on Paragraphs 206/207/269(d).

47.

48.

49.

For sub-paragraph (a) - Refer to comments on Paragraph 228. For sub-paragraph (d) - Refer to
comments on Paragraphs 206/207/269(d).

50.

51.

52.

53.

54.

55.

56.

Refer to comments on Paragraph 162/180

57.

Refer to comments on Paragraph 228

58.

59.

60.
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61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

We conduct a needs assessment in relation to the current and potential workload at our annual
strategic planning sessions. Based on the needs assessment, we believe that our actuarial
resources are sufficient.

73.

74.

75.

76.

77.

78.

79.

80.

81.

82.

The legislative amendment to extend Section 17A of the Insurance Act has been passed. The
Authority needs to advise on the effective date to enact the amendment requiring Class C and
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Class D insurers to submit additional GAAP financial statements. We confirm that the
requirement will be in effect from year-end 2016.

83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

99.

100.

101.

102.

103.

104.

Template comments

10/22




CP-14-042

Comments Template on
Consultation Paper on
EIOPA Advice to the European Commission
Equivalence assessment of the Bermudian supervisory system in relation
to articles 172, 227 and 260 of the Solvency II Directive

Deadline
23 January 2015
23:59 CET

105.

The 130 commercial insurers are predominantly Class 3A insurers (refer to Paragraph 140) who
have appointed insurance managers to act as their Principal Representatives.

106.

107.

We acknowledge that our legal framework differs from Article 20 of the Solvency Il Directive. We
emphasise that despite the legal difference, the Authority will not (and has not) allowed a “large
commercial insurer not to have a substantive head office in Bermuda.” At the licensing stage, the
Authority will review the insurer’s application to determine, among other things, the nature of
their operations and presence in Bermuda. [f the applicant is a large commercial insurer, the
Authority will not review the application unless the applicant demonstrates that it intends to
establish a substantive office with key functions located in Bermuda. The Authority will also visit
the insurer’s place of business to make certain that the substantive operations are in fact present
and operational in Bermuda.

108.

We acknowledge that our legal framework differs from Article 20 of the Solvency Il Directive.
However, despite these differences, we have demonstrated that we are able to conduct effective
supervision. The Authority’s regulatory and supervisory regime has worked well to supervise
insurers, even under difficult circumstances. The Insurance Act and associated legislation, along
with our supervisory process, contain a number of tools enabling supervision to be conducted
effectively. Additionally, we have effective supervisory relations with our peers around the
world, facilitated by the extensive number of bilateral and multilateral arrangements that we
have in place. The Authority has implemented group supervision since 2011 and, to date, has
conducted 30 supervisory colleges. The college process has strengthened our relationship with
other supervisors resulting in effective supervision over some of our more complex insurance
groups.

109.

110.

111.

112.
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113.

114.

115.

116.

117.

118.

119.

120.

See comments on Paragraph 108

121.

The Insurance Amendment Act was debated in Parliament in December 2014. The Bill will be
formally passed in Q1 2015. We confirm that the amendment require insurers to submit the
declaration of compliance. The declaration will be published for commercial insurers.

122,

123.

124,

We confirm that the revised Insurance Code of Conduct is in effect and is posted on our website.

125,

126.

127.

128.

129,

130.

131.

132,

We confirm that the revised Insurance Code of Conduct is in effect and the requirement to
establish the independence of the internal audit function is in Paragraph 50 of the Code.

133.

134.
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135.

136.

137.

138.

139.
As stated in Paragraph 105, 130 commercial insurers (predominantly Class 3A insurers) have
appointed insurance managers to act as their Principal Representatives. While an insurance
manger may assume different roles (as stated in Paragraph 106 of the draft EIOPA Report), we
confirm that these commercial insurers have not contracted with their insurance managers to
perform the CEO and senior executive functions; and it is not the Authority’s policy to allow it.
The Authority reinforces this policy at the licensing stage and requires all applicant insurers to
submit the names and due diligence documents for their CEOs and senior executives, which we
will review. Also, commercial insurers are required to submit the names of their CEOs and senior

140. executives as part of the annual Capital and Solvency Return filing.

141.

142.

143.

144.

145.

146.

147.
The Insurance Amendment Act was debated in Parliament in December 2014. The Bill will be
formally passed in Q1 2015. The amendment provides for the publication of the declaration for
commercial insurers according to Section 17A(6) of the Insurance Act. Through the publication,
the declaration will communicate whether a commercial insurer is compliant with the regulatory

148. capital requirements and the Minimum Criteria for Registration. The latter requirement includes
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compliance with the Insurance Code of Conduct which can be viewed on the Authority’s website.
The accessibility helps the public understand the system of governance applied to our commercial
insurers. While the Authority’s public disclosures regime is not the same as that prescribed under
Solvency I, we believe that we achieve, on an outcomes basis, a similar level of protection for
policyholders and other stakeholders, given the nature of the Bermuda insurance market.
Policyholders and other stakeholders will be able to assess whether or not the insurer has an
appropriate system of governance through this attestation of compliance/non-compliance with
the Code. We remind EIOPA of the over-arching principles as stated in Paragraph 7 where the
“third country supervisory system provides a similar level of policyholder and beneficiary
protection.”

149,

We confirm that the additional GAAP financial statements for Class 3A, Class C, Class D and Class
E insurers will be published for the year end 2016.

150.

151.

152,

153.

154,

155.

156.

See comment in Paragraph 140.

157.

158.

159,

160.

161.

162.

We confirm that the Insurance Amendment Act was debated in Parliament in December 2014 and
the Bill will be formally passed in Q1 2015.

Template comments

14/22




CP-14-042

Comments Template on
Consultation Paper on
EIOPA Advice to the European Commission
Equivalence assessment of the Bermudian supervisory system in relation
to articles 172, 227 and 260 of the Solvency II Directive

Deadline
23 January 2015
23:59 CET

163.

164.

165.

166.

167.

168.

169.

170.

171.

172,

173.

174.

175.

176.

177.

178.

179.

180.

We confirm that the Insurance Amendment Act was debated in Parliament in December 2014 and
the Bill will be formally passed in Q1 2015.

181.

182.

We confirm that the Insurance Amendment Act was debated in Parliament in December 2014 and
the Bill will be formally passed in Q1 2015.

183.

184.
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185.

186.

187.

188.

We confirm that the timetable to establish a Bermuda Economic Balance Sheet Framework is still
on track. The Consultation Paper and draft Prudential Rules have already been published and are
available on our website.

189.

190.

191.

192,

193.

194.

195,

196.

197.

198.

199.

200.

201.

202.

203.

204.

205.

206.

We confirm that Paragraph 3(1) of Insurance (Eligible Capital) Rules 2012 has been amended to
include Class C and Class D insurers. Effectively, the amendment requires that these commercial
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insurers maintain available statutory capital and surplus, in accordance with the eligible capital
requirement, that is equal to or exceeds the value of its minimum margin of solvency. The
amendment takes effect from year-end 2015.

207.

We confirm that Paragraph 3(3) of Insurance (Eligible Capital) Rules 2012 has been amended to
include Class C and Class D insurers. Effectively, the amendment requires that these commercial
insurers maintain available statutory capital and surplus, in accordance with the eligible capital
requirement, that is equal to or exceeds the value of its ECR. The amendment takes effect from
year-end 2015.

208.

209.

210.

211.

212,

213.

214.

215.

216.

217.

218.

219.

220.

221.

222,

223.

224,
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225.

We confirm that work to review the BSCR to account for geographical diversification will
commence in 2015. Once that work is completed, the BSCR-SME will be aligned with the BSCR.

226.

227.

228.

We confirm that work to review the BSCR and BSCR-SME to account for currency and
concentration risks will commence in 2015.

229.

230.

231.

232.

233.

234.

We confirm that work to review the BSCR to account for counterparty risks associated with cash
in bank will commence in 2015.

235.

236.

237.

238.

239.

240.

241.

242.

243.

244.

245.

246.
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247.

248.

249.

250.

251.

252.

253.

254.

255.

256.

257.

258.

259.

260.

261.

262.

263.

264.

265.

266.

267.

268.

269.

Refer to comments on Paragraphs 206-207. We suggest that the current wording in sub-
paragraph (d) of the Report be amended to clarify that the requirement pertains to Eligible
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Capital. The current wording can be misconstrued to suggest that Class C and Class D insurers are
not required to maintain the MSM.

270.

271.

Refer to comments on Paragraph 228.

272.

273.

274.

275.

276.

277.

278.

279.

280.

281.

282.

283.

284.

285.

286.

287.

288.

289.

290.

291.
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292.

293.

294.

295.

296.

297.

298.

299.

300.

301.

302.

303.

As a third country supervisor, the Authority is unable to create a “formal” dispute resolution
framework that is binding on other jurisdictions. To address this matter, the Authority, through
the supervisory college process, has created a dispute resolution charter/document that is
specific to the insurance group and agreed by all the relevant supervisors. While we consistently
evaluate our supervisory college process, a dispute resolution framework for a third country will
be different from that under the Solvency Il Directive. The Directive creates binding legislation
across EU member states whereas a sovereign third country, like Bermuda, cannot impose legally
binding requirements on another sovereign third country, including the EU member states.

304.

305.

306.

307.

308.

309.
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310.

311.

312.

Annex 1

Annex 2
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